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EDITH BROWN CLEMENT, Circuit Judge:

This appeal arises from the dismissal, on summary judgment, of the appellants’ suit against
the City of Galveston for its refusal to grant permits for reconnection of the appellants homes to
utility services after Tropical Storm Frances. We vacate the lower court’s ruling and remand for

further proceedings.



l.

The Texas Open Beaches Act (“OBA”) was passed in order to protect the public’sright for
“freeand unrestricted” accessto state-owned beaches. TEX. NAT. RES. CODEANN. §61.011(a). The
OBA safeguardsthe public’ scommon law easement for accessto the* public beach”—defined by the
OBA asconsisting of the areabetween the line of vegetation and the mean low tideline. § 61.001(8).
Dueto shiftsof the vegetation line and the erosion of the shoreline, the natural demarcation linesare
not static. To prevent destruction of the public beach from alandward shift of the meanlow tideline,
the legal boundaries of the public easement change with their physical counterparts. Feinman v.
Sate, 717 SW.2d 106, 110-11 (Tex. App. Ct. 1986).

The OBA makesit “an offense against the public policy of thisstate for any personto create,
erect, or construct any obstruction, barrier, or restraint that will interfere . . . [with the right of the
public] to enter or to leave any public beach.” §61.013(a). Texasempowersthe Texas General Land
Office(*GLQO”) to both “strictly and vigorously enforcethe prohibition against encroachmentsonand
interferenceswith the public beach easement,” and to “ promulgaterules’ to enforcethe OBA’ spublic
beach protections. 8§ 61.011(c), (d). The OBA aso requires local municipalitiesto design plansto
protect access to public beaches that are within their respective jurisdictions. 8§ 61.015(a).

Wayne and Janice Mikeska and Mose and Carol Smith (collectively “appellants’) own
separate beachfront rental properties in the Bermuda Beach subdivision of Galveston, Texas. Until
1998, when Tropical Storm Frances hit the coast of Texas causing erosion of the vegetation line,
these homes were landward of the public beach. After Frances, the appellants homeswere entirely
seaward of the vegetation line—i.e., the homes were completely situated on the public beach as

defined by Texas law. Along with 105 other houses that were also fully positioned on the public



beach, the appellants properties were placed on the GLO’'s 100% List? The 100% List was
submitted to the Texas Attorney General to decide whether the listed homes should be removed.

The City of Galveston (“City”) then condemned the appellants homes, disabling a number
of important utilitiesincluding electricity, sewer, and water services. Although the Attorney Generd
concluded that the appellants homes did not require removal, his office notified the appellants by
letter that it was deferring any questions asto the reconnection of utilities servicesto the City. The
appellants submitted a number of requestsfor the reconnection of their eectricity, water, and sewer
lines. Astothe sewer lines, the appellants requested connection to the City’ s newly constructed line
built through the Bermuda Beach subdivision. The gppellants’ requests, along with those from five
others whose homes also are located in Bermuda Beach,? were rejected.

The appellants subsequently filed suit in federal court seeking both a preliminary injunction
to force the City to allow the restoration of utility services and compensatory damages. Thedistrict
court granted the preliminary injunction request, and the appellants pursued their suit for money
damages, averring that the City violated their substantive due process and equal protection rights

under the color of state law in violation of 28 U.S.C. § 1983.3

! The 100% List consisted of 107 homes on the Texas coast that, after Frances, were
100% seaward of the natural vegetation line and therefore considered encroachments on the
public beach.

2 The other five homeowners filed a separate suit, which was ultimately dismissed by
Judge Kent, who was a so the presiding judge for this action. See Korndorffer v. City of
Galveston, No. G-02-144 (S.D.Tex. July 9, 2002) (unpublished).

% The appellants also brought atakings claim, which the district court dismissed. That
decision is not appealed.



On the City’s motion for summary judgment, the district court dismissed the complaint.
According to the district court, the City’s actions were rationally related to the protection of open
access to the public beach (substantive due process) and to the City’s obligation to follow state law
to “protect the public beachesfrominterference” (equal protection). The gppellantsfiled thistimely
appeal.

.

The appellants challenge two related rulings of the district court. They arguethat neither the
City’ spersistent denia of the appellants’ requestsfor utility connectionsnor itsdifferential treatment
of appellants homes vis-avis amilarly situated houses was rationally related to any legitimate
governmental interest. “Whether a particular zoning action has the requisite rational relationship to
alegitimate government interest is a question of law,” FM Props. Operating Co. v. City of Austin,
93 F.3d 167, 172 n.6 (5th Cir. 1996), thedistrict court’ sdetermination of whichisreviewed de novo.
Smi Inv. Co. v. Harris County, 236 F.3d 240, 249 (5th Cir. 2000). Each claimisdiscussed in turn.

A.

To succeed on a substantive due process claim, a plaintiff must crosstwo hurdles. First, he
must allege a deprivation of a congtitutionally protected right. Smi, 236 F.3d at 249. The district
court held that the appellants have a constitutionally protected right in their homes and in access to
public utility services, adecision that the City does not seek to disturb on appeal. Thus, the precise
issue here, and the second and last prong of the substantive due process test, is whether the
governmental action was“rationally related to alegitimate governmental interest.” Id. (quoting FM

Props., 93 F.3d at 174) (internal quotations omitted).



The City and appellants dispute the scope of the City’s duties under state law. The City
contends that it has a legitimate governmental interest in following its obligations under state law.
Itsactionswererelated to thisinterest, the City argues, in that the OBA isdesigned to protect access
to the public beach, the GLO has promulgated rules for the enforcement of the OBA, and the City
and the GL O generally cooperate on mattersrelated to the protection of the public beach. TEX. NAT.
REs. CoDE ANN. 8§ 61.103; 31 TEX. ADMIN. CODE § 15.3; see also Application for City of Galveston
Beachfront Construction/DuneProtection Permit. Theappellantschallengethisassertion, contending
that nothing in the OBA explicitly requires the denial of service permitsin situations such asthis.

It istruethat state law providesthe City with animportant role in the protection of the public
beach. Under certain circumstances, for example, section 61.0185 of the OBA providesthat “alocal
government may . . . allow utilities to be reconnected to a house.” 8§ 61.0185(h) (emphasis added).
Moreover, the record tends to show that, even if there was no de jure City-State relationship with
respect to utility permits, there certainly existed ade facto one: the permit applications themselves,
the letter from the Texas Attorney General to the appellants, and correspondence between GLO
officidsand the appellantsal support thisrelationship. Thus, the City hasat |east some authorization
under state law for deciding the disposition of permit requests.

The City placestoo much weight on thisblame-shifting defense, however, and cannot citeany
cases suggesting that arational basisfor governmental action existssmply because one governmental
unit “wastold to act” by another. We need not decide whether a state requirement that the City act
would provide such a basis; here, the City possesses discretion to issue or deny permits related to
encroachments on the public beach. § 61.0185(h) (“[L]ocal government may . . . alow utilitiesto be

reconnected.”) (emphasis added). In exercising that discretion, the City must still conform to its



congtitutional obligations. Cf. Mickens-Thomas v. Vaughn, 321 F.3d 374, 386 (3d Cir. 2003)
(noting, in adifferent context, that “[t]he possession of adiscretionary component” falsto remove
governmental actionfrom* constitutional scrutiny”). Thus, the City actionsmust berationally related
to some other independent and legitimate interest.

The rational bass test requires not only a legitimate state interest, but al so that the
government action is rationally related to furthering that interest. There isindeed a legitimate state
interest at stake—the protection of public access to the public beach—but, at this stage, the
government failsto provide any rational reason why refusing to reconnect utilities to houses found
on a public beach furthers the end of protecting public access to public beaches.

After further development of therecord, facts may cometo light that indeed serveto indicate
that there was a rational basis for the government’s action. For example, we might learn that
reconnecting the utilities involved hanging obtrusive wires or placing unsightly water meters that
would discourage public use of the beach. However, thereisno indication of such factsintherecord
at this summary judgment stage, and we declineto invent them. Thus, we find that the government’s
argument faillsbecausethereisnothing in therecord before usto suggest that the connection of either
theappellants’ sewer systemor their electricity and water linesto the City’ sservice grid would hinder
the public’ saccessto the beach or otherwise serve as an impermissible encroachment under the OBA.

As the City argues, the “local government does not have to be right” in implementing the
requirements of state law, nor may a plaintiff bootstrap violations of state law into the Constitution.
The appellants’ allegationsimplicate neither of these concerns, however. The City must conformits

discretionary actions to its constitutional obligations; because the City has not demonstrated the



requisiterational relationship to sustain amotion for summary judgment at this stage of litigation, we
vacate the district court’ s determination as to the substantive due process claim.
B.

The appellants’ equal protection claim is based on their contention that there are a number
of other smilarly situated homesthat were allowed reconnection of their utility services. In contrast
to a due process action, which looks solely to the government’ s exercise of its power vis-a-vis the
appellants, an equal protection claim asks whether a justification exists for the differential exercise
of that power. To bring such an equal protection claim for thedenial of zoning permits,* the appellant
must show that the difference in treatment with others similarly situated was irrational. Vill. of
Willowbrook v. Olech, 528 U.S. 562, 564 (2000) (“Our cases have recognized successful equal
protection clams... where the plaintiff allegesthat she has been intentionally treated differently from
others similarly situated and that there is no rational basis for the difference in treatment.”).

The City failed to offer any reason for the differential treatment of the appellants homesin
itsbrief. Although the City proffered two reasons at oral argument for its denial of the appellants
permit application, as a genera matter we do not address newly minted arguments at oral argument.
See, e.g., Whitehead v. Food Max of Miss.,, Inc., 163 F.3d 265, 270 (5th Cir. 1998). Furthermore,
the fact that these reasons were raised for the first time at oral argument bolsters our view that they

are merely ex post facto justifications for the City’ sirrational treatment.

“ Contrary to the City’s contention, the appellants’ equal protection cause of action does
not sound in two other types of “class of one” claims:. “selective enforcement,” Allred’s Produce
v. United Sates Dep't of Agric., 178 F.3d 743, 748 (5th Cir. 1999), and “personal
vindictiveness.” See Esmail v. Macrane, 53 F.3d 176, 179 (7th Cir. 1995); Bryan v. City of
Madison, 213 F.3d 267, 277 (5th Cir. 2000) (citing Esmail, 53 F.3d). We thus rgect the City’s
contention that we must apply the higher evidentiary burden that would normally be required by
either claim.



Thelack of identifiablereasonsfor the City’ s actions highlights the more general problem of
the insufficiency of evidentiary support. The City’s only proffered evidence consists of (a) Judge
Kent’'s decision dismissing the smilar complaint of other plaintiffs against the City, Korndorffer v.
City of Galveston, No. G-02-144 (S.D.Tex. July 9, 2002) (unpublished), and (b) the City’s motion
inresponseto the appellants’ injunctionrequest. Neither of these constitutesacognizable evidentiary
source. Indeed, at oral argument the City conceded that it had failed to support its arguments with
record evidence. Thislack of evidentiary support is particularly acute with regard to the refusal to
reconnect electricity and water services—the City posits no reason, let alone one supported by
evidence, for how reconnection of those particular servicesinterfered with accessto the public beach.

C.

Althoughweareto resist becoming “ super zoning boards,” S. Gwinnett Venturev. Pruitt, 482
F.2d 389, 390 (5th Cir. 1973), “[w]e have plainly and consistently held that zoning decisions are to
be reviewed by federal courts by the same constitutional standardsthat we employ to review statutes
enacted by the state legidatures.” Sheltonv. City of Coll. Sation, 780 F.2d 475, 479 (5th Cir. 1986).
Without supporting evidence for the City’ srationales, we hold that summary judgment at this stage
was improper.

1.

The decision of the district court isVACATED and REMANDED for further proceedings.



