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WENER, Circuit Judge:



This court’s previous opinion is hereby w thdrawn, and the
follow ng opinion is substituted:

In this consolidated appeal of two state actions that were
renoved to different district courts, Plaintiff-Appellant Addie
Hol nes appeal s the denial of her notion to remand and t he di sm ssal
of her Jones Act and general maritine |aw personal injury suit
agai nst def endant s- appel | ees, Atlantic Sounding Co., I nc.
(“Atlantic”), her nom nal payroll enployer, and Weks Marine, Inc.
(“Weeks”), for which she was actually perform ng services at the
time in question. The dispositive issue —whether an unpowered
floatable structure |ike Weks's quarterbarge BT-213 (“the BT-
213”), on which Hol mes was working when injured, is a vessel for
Jones Act purposes — is not one of first inpression in this

circuit. W resolved this issue in Gemllion v. @lf Coast

Catering Co.,! answering the question in the negative; however, the

Suprene Court’s recent decision in Stewart v. Dutra Construction

Co.?% calls into question the analysis underlying our holding in

Gemllion. We therefore nust determne what effect, if any,

Stewart has on this aspect of our vessel jurisprudence.
For the reasons that follow, we conclude that the BT-213 is a
vessel for purposes of the Jones Act. W therefore reverse the

district courts’ judgnents and orders adverse to Hol nes and renmand

1904 F.2d 290 (5th Gr. 1990).
2 543 U S. 481, 125 S. Ct. 1118 (2005).
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t hese cases to those courts for further proceedi ngs consistent with
t hi s opi nion.
| . FACTS

Hol nes sued defendants-appellees Atlantic and \Weeks
(collectively, “appellees”) in Louisiana state court seeking
damages for injuries that she all egedly sustained on her first day
of work as a cook aboard the BT-213. Holmes is a Louisiana
domciliary. Both Atlantic and Weks are New Jersey corporations
with their principal place of business in Cranford, New Jersey.

The BT-213 is 140 feet long and 40 feet w de. It is, in
effect, a floating dormtory, a barge on the deck of which a two-
story, 50-bed “quarters package” is nounted. Weks causes the BT-
213 to be noved from place to place to house and feed enpl oyees
during dredging projects at various |ocations. The BT-213 has
sl eeping quarters on both stories, as well as toilet facilities, a
ful l y-equi pped gal |l ey, | ocker roons, freshwater deck tanks, diesel-
powered el ectrical generators, and a gangway with railings. The
BT-213's entire “crew consists of two cooks and two janitors.
There i s no record evidence that they are transported on the BT-213
while it is noved fromone site to another.

The BT-213 is towed by tugs between project locations. It is
sonetinmes towed by itself and, at tines, together wth other
barges. Weks tenporarily installs battery-operated running |lights

on the BT-213 when it is to be towed by itself. Wen the BT-213 is



not inuse, it is heldin a boat slip at Weeks’s facility in Houna,
Loui siana. At the tinme of Hol nes’s accident, the BT-213 was noored
in a private boat slip at Holly Beach in Caneron Parish while the
crew of Weeks’s dredge worked in the Qulf of Mexico. The BT-213
arrived at Holly Beach in August 2002 and had not noved before
Hol nes’ s acci dent the foll ow ng nonth.

The BT-213 has never been inspected by or registered with the
Coast Guard. It is not intended to transport personnel, equi pnent,
passengers, or cargo, and no evidence in the record reflects that
it has ever done so. It is not fitted out with wi nches, running
lights, a radar, a conpass, engines, navigational aids, dd oba
Positioning System |ifeboats, or steering equipnent such as
rudders. It is incapable of self-propulsion; has no captain,
engi neer, or deckhand; has no bilge punps or wing tanks; and has
never been offshore.

On the ot her hand, the BT-213 has a raked bow on each end, and
“two end tanks where the rakes are . . . for flotation.” It has a
radio that is used primarily to communicate with the dredge. It is
equi pped with bits or bollards that are used totie it to the shore
or to other vessels or structures. It is sonetines noored by
anchors and is equipped with life rings and portable water punps.

Hol nes al | eges that when she attenpted to pl ace her bel ongi ngs
in her locker on the BT-213, both the | ocker and a television set

that was on top of it fell on her as she opened the | ocker door.



She all eges further that the accident caused injuries to her neck,
shoul der, ears, and nose and caused di zzi ness as well.

Hol mes sued Atlantic and Woeks in Louisiana state court,
asserting clains under the Jones Act® and general maritine |aw.
She later filed a second suit in Louisiana state court against
Atl antic, seeking maintenance and cure.

These cases were renoved to different federal district courts.
In their respective renoval notices, Atlantic and Weks advanced
that Holnes fraudulently pleaded a Jones Act claim to prevent
renmoval to federal court and that diversity jurisdiction existed
under 28 U S.C. 8§ 1332. Holnmes responded wth notions to renmand
both suits. The nmagistrate judge ordered the parties to brief the
i ssue of Jones Act liability.

After discovery and briefing were conplete, the magistrate
judge issued reports and recomendations in both suits, proposing
that the district courts deny Holnes’s notions to remand and enter
judgnents in favor of Weks and Atlantic. The magi strate judge
concluded that (1) the BT-213 is not a vessel for purposes of the
Jones Act, (2) Holmes could not establish any possibility of
recovery under the Jones Act, and (3) as diversity jurisdiction
exi sted, renoval was proper. Holnmes tinely objected to the

magi strate judge’s report and recommendati on.

346 U.S.C. App. § 688.



I n June 2004, the district court to which Hol nes’ s mai nt enance
and cure suit against Atlantic had been renoved adopted the report
and recommendation and i ssued a partial final judgnent in favor of
Atl anti c. After Holmes conceded that no other viable clains
remai ned, the district court anended the partial final judgnment to
reflect its finality.

One nmonth later, the district court to which Hol mes’s Jones
Act and general maritinme |aw suit agai nst Weks and Atlantic had
been renoved adopted the magistrate judge's report and
recommendat i on, deni ed Hol nes’s notion to remand, and di sm ssed her
Jones Act claim The court certified the partial final judgnent
under Federal Rule of Civil Procedure 54(b). Holnes tinely filed
noti ces of appeal in both courts. W consolidated the appeals of

t hese two cases.

1. ANALYSI S

A. St andard of Revi ew



W review the denial of a notion to remand de novo.* W also
review a district court’s grant of summary judgnent de novo.°®
Whet her an unconventional craft is a vessel is an issue that is
generally resolved as a matter of |aw, although we have recognized
that “at the margin, fact issues may be presented.”®
B. | ssues

1. Renoval

Cenerally, Jones Act cases are not renovable from state
court.” A fraudulently pleaded Jones Act cl ai mdoes not, however,

bar renpval .® A defendant may pi erce the pleadings to show t hat
the Jones Act claimhas been fraudulently pleaded to prevent

renoval .’ ”° The district court nmay use a “summary judgnent-Iike
procedure” to determne whether a plaintiff has fraudulently

pl eaded a Jones Act claim?!® “The court nmay deny renmand where, but

4 S.WS. FErectors, Inc. v. Infax, Inc., 72 F.3d 489, 494
(5th Gr. 1996) (citing Allen v. R&H QI & Gas Co., 63 F. 3d
1326, 1336 (5th Gr. 1995).

5 1d. at 492 (citing Lee v. Wal-Mart Stores, Inc., 34 F. 3d
285, 288 (5th Cr. 1994)).

¢ Manuel v. P.AW Drilling & Wll Serv., 135 F.3d 344, 347
(5th Gr. 1998) (citing Ducote v. Keeler & Co., Inc., 953 F. 2d
1000, 1002 (5th Gr. 1992)).

" See Burchett v. Cargqgill, Inc., 48 F.3d 173, 175 (5th Cr
1995) .

8

W

ee id.

° Id. (quoting Lackey v. Atlantic Richfield Co., 990 F.2d
202, 207 (5th Cr. 1993)).

0 1d. at 176.



only where, resolving all disputed facts and anbiguities in current
substantive lawin plaintiff’s favor, the court determ nes that the
plaintiff has no possibility of establishing a Jones Act cl aimon
the nmerits.”!

To qualify as a seaman under the Jones Act, an enpl oyee nust
first denonstrate that his duties “‘contribute to the function of

t he vessel or to the acconplishnent of its mssion.’”!2 Second, “a
seaman nust have a connection to a vessel in navigation (or an
identifiable group of vessels) that is substantial in ternms of both
its duration and its nature.”®® Atlantic and Weks contend only
that the BT-213 is not a vessel under the Jones Act. Accordingly,
if Atlantic and Weeks carry their burden and denonstrate that there
exi sts no genui ne i ssue of material fact as to the BT-213' s vessel
status, renoval was proper, as was dismssal. For the follow ng
reasons, we find that the BT-213 is a vessel for Jones Act
pur poses. Accordingly, we vacate the district courts’ denials of
Hol mes’s notions to remand, and we remand to those courts for

further proceedings not inconsistent wth this opinion.

2. Qur Pre-Stewart “Vessel” Jurisprudence

11 Huf nagel v. Orega Serv. Indus., Inc., 182 F.3d 340, 345-
46 (5th Cr. 1999) (citing Burchett, 48 F.3d at 176).

12 Chandris, Inc. v. Latsis, 515 U S. 347, 359 (1995)
(quoting McDernott Int’l, Inc. v. Wlander, 498 U S. 337, 355
(1991)).

B3] d.



“The existence of a vessel is a ‘fundanental prerequisite to
Jones Act jurisdiction’ and is at the core of the test for seaman
status.” The term “vessel” has, however, escaped precise
definition. The exotic watercraft that have been deened vessels
and the heavy inquiry that surrounds each analysis of an
unconventional craft’s status has |led even this court to recognize
that the “three nmen in a tub would . . . fit within our definition
[of a Jones Act seaman], and one probably could nmake a convi nci ng
case for Jonah inside the whale.”?®

Hi storically, we have noted that the term“vessel” connotes a
structure designed or used for “transportati on of passengers, cargo
or equi pnent from place to place across navigable waters.”® “As
a general principle, where the vessel status of an unconventi onal
craft is unsettled, it is necessary to focus upon ‘the purpose for
which the craft is constructed and the business in which it is

engaged.’ "1 “The greater the structure’s resenblance to

4 Daniel v. Ergon, Inc., 892 F.2d 403, 407 (5th Cr. 1990)
(quoting Bernard v. Binnings Constr. Co., 741 F.2d 824, 828 (5th
Cir. 1984)).

1 Burks v. Am River Transp. Co., 679 F.2d 69, 75 (5th Cr.
1982) .

16 Cook v. Belden Concrete Prods., 472 F.2d 999, 1002 (5th
CGr. 1973).

" Gemllionv. Qulf Coast Catering Co., 904 F.2d 290, 292
(5th Gr. 1990) (quoting Blanchard v. Engine & Gas Conpressor
Servs., Inc., 575 F.2d 1140, 1142 (5th Cr. 1978)).
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conventional seafaring craft, the greater the odds of securing
vessel status.”?!®

To evaluate the purpose for which a craft is constructed, we
have consi dered: (1) whet her the owner assenbl ed or constructed the
craft to transport passengers, cargo, or equi pnent across navi gabl e
waters; (2) whether the craft is engaged in that service; (3)
whet her the owner intended to nove the craft on a regul ar basis;
(4) the length of tinme that the craft has remai ned stationary; and
(5) the existence of other “objective vessel features,” such as:
(a) navigational aids; (b) Ilifeboats and other |I|ife-saving
equi pnent; (c) a raked bow, (d) bilge punps; (e) crewquarters; and
(f) registration with the Coast Guard as a vessel.?°

To determne the business in which the craft is engaged,

“evaluating the craft’s transportation function is the key to

determining the craft’s status.”? \Wen the transportation function
of the craft is nerely incidental to the craft’s prinmary purpose,
we have consistently held that the craft is not a vessel.? On the

ot her hand, when the transportation function of the craft is “an
i nportant part of the business in which the craft was engaged,” we

have generally found the craft to be a vessel, even if it has al so

18] d.

19 Manuel, 135 F.3d at 350-51; Genmllion, 904 F.2d at 293.

20 Manuel, 135 F.3d at 351 (enphasis added).
2t See id.
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served as a work platform? W have attributed three common
attri butes to nonvessels:

(1) The structure was constructed to be used primarily as
a work platform

(2) the structure is noored or otherw se secured at the
time of the accident; and

(3) although the platformis capabl e of novenent, and is
sonetinmes noved across navi gable waters in the course of
normal operations, any transportation functionis nerely
incidental to the platformis primry purpose.?

3. St ewart
Wth this backdrop in mnd, we turn to the recent Suprene

Court opinion in Stewart v. Dutra Construction Co.? to determ ne

any possible effect on our vessel jurisprudence. |In Stewart, the
plaintiff sued Dutra Construction Co. (“Dutra”) under the Jones Act
and t he Longshore Harbors Wrkers’ Conpensation Act (“LHWCA’) after

he injured hinself on Dutra's dredge, the Super Scoop.?® The Court

descri bed the Super Scoop as foll ows:

The Super Scoop is a massive floating platformfromwhich
a clanshel|l bucket is suspended beneath the water. The
bucket renoves silt fromthe ocean floor and dunps the
sedi nent onto one of the two scows that float al ongside
the dredge. The Super Scoop has certain characteristics
common t o seagoi ng vessel s, such as a captain and a crew,
navi gational |ights, ballast tanks, and a crew dining
ar ea. But it |acks others. Most conspi cuously, the
Super Scoop has only limted neans of self-propul sion.

22 See id.

23 Pavone V. M ss. Riverboat Anusenent Corp., 52 F.3d 560,
570 (5th Gr. 1995); Gemllion, 904 F,2d at 294.

24543 U.S. 481, 125 S. C. 1118 (2005).
25 See id. at 1121-22.
11



It is noved | ong di stances by tugboat. . . . It navigates
short di stances by mani pulating its anchors and cabl es. 2¢

The district court granted summary judgnent in favor of Dutra

“because t he Super Scoop’s prinmary purpose was dredgi ng rat her than

transportation and because it was stationary at the tinme of
Stewart’s injury.”?” The district court held, as a matter of |aw,

that (1) the Super Scoop was not a vessel, and (2) Stewart could

not establish seaman status. The court of appeals affirned.? The
Suprene Court granted certiorari and reversed.

The Suprene Court granted certiorari “to resolve confusion
over how to determne whether a watercraft is a ‘vessel’ for
purposes of the LHWCA."2° The Court stated that 1 US. C § 3
provides the controlling definition of *“vessel” for LHWCA
pur poses: 3 “every description of watercraft or other artificia

contrivance used, or capable of being used, as a nmeans of

transportation on water.”3 Al though the issue on which the Court
granted certiorari would appear at first to limt Stewart’s
precedential force to LHWCA cases only, we cannot read Stewart so

narromy. Indeed, the Court’s opinion refers to the Jones Act and

26 1d. at 1121.
27 1d. at 1122.

28 | d.
29 1d. at 1123.
30 See id. at 11209.

3.1 U S.C. § 3 (enphasis added).
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the LHWCA interchangeably and nowhere limts 8§ 3 s definition of
“vessel” to the LHWCA, either expressly or inplicitly.

O her | anguage i n t he opi ni on supports our concl usion that the
Court wused Stewart to define “vessel” for purposes of both
statutes. After noting that the Jones Act does not define “seanman”
and that the LHWCA does not define “vessel,” the Court stated:

The Shi pping Act of 1916 defines the term “vessel” for
purposes of the Jones Act. See 46 U . S.C. App. § 801.
However, the provisions of the Jones Act at issue here,
8 688(a), speaks not of “vessels,” but of “seamen.” In
any event, because we have identified a Jones Act
“seaman” with reference to the LHANCA s excl usi on, see 33
US C 8 902(3)G (“a master or nenber of a crew of any
vessel "), it is the LHANCA' s use of the term*®“vessel” that
matters. And, as we explain, the context surrounding
Congress’ enactnent of the LHWCA suggests that Rev. Stat.
8§ 3, now 1 USC 8 3, provides the controlling
definition of the term“vessel” in the LHACA 3%

Further, the Court observed that its earlier cases “show ed] that
at the tinme Congress enacted the Jones Act and the LHWCA in the
1920's, it was settled that 8 3 defined the term ‘vessel’ for
pur poses of those statutes.”®* The nost telling indication that the
Court considers Stewart’s holding applicable to the Jones Act is
found in the follow ng | anguage:

Applying 8 3 brings within the purview of the Jones Act

the sorts of watercraft considered vessels at the tine

Congress passed the Act. By incl udi ng speci al - purpose

vessels |i ke dredges, 8 3 sweeps broadly, but the other

prerequisites to qualifying for seaman status under the

Jones Act provide sonme |imt, notwithstanding 8§ 3's
br eadt h. A maritinme worker seeking Jones Act seaman

32 Stewart, 125 S. Ct. at 1124 n. 1.
3 1d. at 1125.
13



status nust al so prove that his duties contributed to the
vessel s function or mssion, and that his connection to
the vessel was substantial both in nature and duration.
Thus, even though the Super Scoop is a “vessel,” workers
injured aboard the Super Scoop are eligible for seaman
status only if they are “master[s] or nenber[s]” of its
crew. 3

It is clear, then, that Stewart defines “vessel” for purposes of
both the Jones Act and the LHWCA Gven Stewart’s significant
broadeni ng of the set of unconventional watercraft that nust be
deened vessel s, however, we are convinced that the Court enployed
the foregoing | anguage to confirmthat there still exist limts on
a potential plaintiff’'s seaman status under the Jones Act.

As Stewart’'s definition of “vessel” applies equally to the
Jones Act and the LHWCA, 8 3 clearly controls the definition of
“vessel” for purposes of both acts. Thus, as | ong as a water-borne
structure is practically capable of being used for transportation
on navigable waters, it is a “vessel.”®® As noted, Stewart has
significantly enlarged the set of unconventional watercraft that
are vessels under the Jones Act and the LHWCA: “Under § 3, a
‘vessel’ is any watercraft practically capable of naritine

transportation, regardless of its primry purpose or state of

transit at a particular nonent.”36 Consistent with Stewart’s

3 1d. at 1127.
35 See id. at 11209.

36

d. (enphasis added).

14



expanded definition of that term we have no trouble concluding
that the BT-213 is a vessel.

In addition to personnel and cargo, e.g., supplies incidental
to room and board, the BT-213 is *“practically capable” of
transporting equipnent. As Holnes noted at oral argunment and in
her appellate briefs, the BT-213 “transports” the attached (but
presumabl y det achabl e) quarters nodul es —t he sl eepi ng and eating
“equi pnrent” and feeding and housing supplies for nenbers of the
crews of Weks's dredges — from shore to dredge site and from
dredge site to dredge site; and it did so fourteen tinmes between
January 14, 2001, and Septenber 12, 2002. Whet her the primry
purpose of the BT-213 is to transport the housing nodul es, and the
fact that it happened to be noored to the bank at the tine of
Hol mes’ s acci dent, are of no nonent.

In addition, the BT-213 possesses a nunber of the objective

characteristics of a vessel. As stated above, it has a raked bow
and “two end tanks where the rakes are . . . for flotation.” The
BT-213 is fitted out wth vessel-like gear (such as traditiona

nmoori ng devices, bits or bollards or cleats) for securing it to the
shore or to other vessels by lines or hausers. It is generally
moored with anchors as well as land |lines; and, on sone projects,
it is noored in navigable waters, conpletely inaccessible fromthe
shore except by boat. W also note that when the BT-213 is noored
near a dredge site, its nooring is tenporary only, which
distinguishes it to sone extent from the quarterbarge in

15



Gemllion, which “was partially sunk into a shoresi de nudbank, "3
and from the faux paddl e-wheel gam ng boat in Pavone, which was
moored to the shore permanently, save only in the event of a
hurri cane.

Further, although the BT-213 is totally incapable of self-

propul sion, and the Super Scoop in Stewart had “limted neans of

sel f-propul sion,” both were noved | ong distances by tugs.*® As we

read Stewart, it was not the Super Scoop’'s |limted neans of self-

propul sion that rendered it a vessel for purposes of the Jones Act
or the LHWCA. W recognize that the BT-213 too | acks many of the
obj ective features of those unconventional watercraft that we have
nevertheless held to be vessels, but we accept Stewart’s teaching
that the class of water-borne structures that are vessels for LHACA
and Jones Act purposes is broader than we have heretofore held.?

As a final caveat, we caution the trial courts henceforth to
remain m ndful that, even though 8 3's definition of vessel sweeps
broadly, “the other prerequisites to qualifying for seaman status
under the Jones Act provide sone limts . . . . A mritine worker
seeki ng Jones Act seaman status nust also prove that his duties
contributed to the vessel’s function or mssion, and that his

connection to the vessel was substantial both in nature and

% Genmllion, 904 F.2d at 291.

3% See 125 S. . at 1121-22.
39 See id. at 1129.
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duration.”*  Thus, we express no opinion as to whether Holnes
qualifies for Jones Act seaman status: W have been called on to
determ ne only whether the BT-213 is a “vessel” under Stewart’s
expanded definition of that term a question that we answer today
in the affirmative.
I11. CONCLUSI ON

When we factor all discrete facts unique to the BT-213 into
the framework of our vessel jurisprudence as nodified by Stewart,
we conclude that the BT-213 is a vessel for Jones Act purposes.
Accordingly, we reverse the rulings of the district courts grounded
intheir determ nations of non-vessel status and remand t hese cases
totheir respective district courts for proceedi ngs consistent with
t hi s opinion.

REVERSED AND REMANDED

40 1d. at 1127 (citing Chandris, 515 U.S. at 376).
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