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E. GRADY JOLLY, G rcuit Judge:

Beaird Industries, Inc. (“Beaird”) and the Local 2297 of the
I nternational Union, United Autonobile, Aerospace and Agri cul tural
| npl enment Workers of Anmerica (“Union”) are parties to a valid
col l ective bargai ning agreenent (“CBA’), which contains a binding
arbitration provision and in which Beaird reserves the right to
subcontract work. The Union grieved Beaird s subcontracting
decision in relation to certain |andscaping work, and the

Arbitrator found in favor of the Union, ordering Beaird to return

! District Judge of the Eastern District of Louisiana, sitting
by desi gnati on.



the work to the bargaining unit. Beai rd sought vacatur of the

arbitration award in the United States District Court for the

Western District of Louisiana. The district court granted summary

judgnent in favor of Beaird, vacating the award. W hold that the

Arbitrator exceeded his authority by finding in favor of the Union

and thus AFFIRMthe district court’s vacatur of the arbitral award.
I

The facts of this case are not conpl ex. Beaird operates a
manuf acturing plant in Shreveport, Louisiana. Beaird and the Union
are parties to a valid CBA that includes a final and binding
arbitration procedure for settling grievances. It is undisputed
that the CBA covers the grievance at issue here.

A new ownership team took over Beaird in Decenber 2001 and
conducted an analysis of non-revenue producing activities,
i ncl udi ng Beai rd’ s buil di ngs and grounds departnent. Follow ng the
review in January 2002, Beaird sought bids from |andscaping
contractors to perform | andscapi ng work outside of the fence |ine
of the facility. On January 11, Beaird net with the Union to
discuss its intent to subcontract that |andscaping work, and on
January 17, Beaird accepted the low bid and reassigned three
bargai ning unit enployees to do building and grounds work inside
the fence |ine.

The Union grieved Beaird s decision to subcontract and
appeal ed the grievance to arbitration in accordance with the CBA
Foll ow ng a hearing, the Arbitrator issued his decision on Novenber
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26. The Arbitrator sustained the Union’s grievance and ordered
Beaird to restore the outside of the fence |ine | andscaping work to
the bargaining unit.

In his decision, the Arbitrator recognized that the

reservation of the right to subcontract in the CBAis “wthout any

specific Ilimtation” and “wthout any specific words of
enhancenent.” He then noted that the right to subcontract is “not
exercised or found in a vacuum It is done in the context of a

conplex, and in this case a ‘conplete’ and ‘entire’ Collective
Bargaining Agreenent, and as such it is not a conpletely
unqualified right.” He reasoned that although “[t]he Conpany had
a legitimate concern and interest in reducing costs,” “it had a
responsibility not to act in this direction at the sacrifice of
interests protected by the CBA.” In the end, the Arbitrator was
“not convinced that the <cost savings realized from the
subcontracting out-wei ghed the adverse inpacts on the CBA and the
Unit structure, particularly in view of other options the Conpany
had under the CBA to reduce t he outside-the-fence | andscapi ng costs
and mnimze the stress on the CBA protections.”

On January 6, 2003, Beaird filed a conplaint in federal
district court seeking vacatur of the arbitration award. The
district court ruled on cross-notions for sunmary j udgnent on March
11, 2004. The district court denied the Union’s notion for sunmary
j udgnent and granted Beaird’'s notion for sunmary judgnent, vacating
the arbitration award. The district court held that the Arbitrator
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exceeded his authority by construing the subcontracting clause to
limt Beaird' s right to subcontract bargaining unit work. The
district court reasoned that “[t]he clear and precise | anguage of
the CBA reveals that the arbitrator was not acting within the scope
of his authority by ignoring the unequivocal reservation of the
right to subcontract. Despite the restricted standard of review
that this court nust enploy of the arbitrator’s decision, this
court cannot overlook the flagrant violation by the arbitrator of
his authority by expanding the precise | anguage of the CBA.”
The Uni on now appeals the district court’s grant of summary
j udgnent to Beaird.
|1
A
W review a district court’s grant of summary judgnent in a

suit to vacate an arbitration award de novo. Wber Aircraft |nc.

v. Gen. Warehousenen & Hel pers Union Local 767, 253 F.3d 821, 824

(5th Gr. 2001). Summary judgnent is appropriate if the record
di scl oses “that there is no genuine issue as to any material fact
and the noving party is entitled to judgnent as a matter of law”
FED. R Cv. P. 56(c).

Were, as here, an arbitration decision arises fromthe terns

of a CBA judicial review is narrowy limted. Courts should

afford great deference to arbitral awards. See Int’| Chem W rkers

Union v. Colunbian Chens. Co., 331 F.3d 491, 494 (5th Cr. 2003).

Accordingly, a court nust affirman arbitral award “as | ong as the
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arbitrator is even arguably construing or applying the contract and
acting within the scope of his authority . . . .7 United

Paperworkers Int’l Union v. Msco, Inc., 484 U S. 29, 38 (1987).

If the arbitrator has not exceeded his authority, a court may not
vacate the resulting award just because the court i s convinced that
he “commtted serious error.” I d. Courts |ikew se should not
overrule the arbitrator’s decision sinply because they m ght

interpret the contract differently. Int’'l Chem Wrkers Union, 331

F.3d at 495. “As long as the arbitrator’s decision ‘draws its
essence from the collective bargaining agreenent’ and the
arbitrator is not fashioning ‘his own brand of industrial justice,’

the award cannot be set aside.” Wber Aircraft, 253 F.3d at 824

(citing Msco, 484 U S. at 38).
B
(1)

We begin our analysis with the |anguage of the CBA at issue.
| nportantly, it provides that “[t]he specific ternms of this
Agreenent shall be the sole source of any rights that nmay be
asserted by the Union against the Conpany.” The subcontracting
rights in contention are defined as foll ows:

Except as otherw se specifically provided in
this agreenent, the Conpany has and retains
and the Union recognizes the sole and
excl usive right of the Conpany to exercise all
the rights or functions of managenent which

the Conpany may exercise within its sole and
exclusive discretion wthout any prior



negotiations. The term“rights of managenent”
i ncl udes the foll ow ng:

* k% %

B. . . . the decision to subcontract out work

presently perfornmed in any area of the

facility to an independent contractor or

anot her  conpany. (However, work force

augnentation by outside contractor enployees

on the scope of work assigned to bargaining

unit enployees inside Beaird' s facility wll

not be wundertaken prior to the Union and

Conpany di scussing the matter.)
The arbitrator’s powers are limted by the CBA the arbitrator
“shall have no power to add to, subtract from or nodify any terns
and conditions of this Agreenent,” and he “shall have no authority
to substitute his discretion on cases where the Conpany is given
authority to decide those issues by this Agreenent.”

In considering the Union’s grievance, the Arbitrator franed
the pertinent issue as whether Beaird violated the CBA by
subcontracting the | andscaping work. The Arbitrator opined that
Beaird would have a residual right to subcontract even if this
right was not explicitly listed in the CBA and that the | anguage of
the CBA did not Iimt Beaird s right to subcontract. As we noted
above, he also found that Beaird had “a legitimte concern and

interest in reducing costs,” but that Beaird “had a responsibility
not to act in this direction at the sacrifice of interests
protected by the CBA.” The Arbitrator was “not convinced that the
cost savings realized from the subcontracting outweigh[ed] the

adverse inpact on the CBA.” Consequently, he decided that Beaird



had violated the CBA by subcontracting the |andscapi ng work and
sustained the Union’s grievance.
(2)

Beai rd argues that the Arbitrator exceeded his authority by
ignoring the plain |anguage of the CBA, by deciding the appea
based on his own opinions and judgnent, and by ignoring Beaird s
reservation of the right to subcontract. Beaird contends that the
Arbitrator’s decision should be vacated because it does not “draw
its essence” fromthe CBA. The district court agreed.

The Union counters that the Arbitrator did not exceed his
authority. The Union argues that the Arbitrator properly construed
t he subcontracting clause in the context of the entire CBA and t hat
he properly relied upon his judgnent and experience to determ ne
t hat the anbi guous subcontracting clause did not give Beaird the
unfettered right to subcontract. The Union notes that the
Arbitrator acknow edged the | anguage of the CBA and quoted it in
hi s decision. The Union draws support fromthis Crcuit’s decision
in Folger, which upheld an arbitrator’s award in favor of the
union, requiring an enployer to assign yard maintenance work to
uni on enpl oyees despite a provision in the CBA giving the enpl oyer

the right to subcontract. Folger Coffee Co. v. Int’l Union United

Auto., Aerospace & Agric. |Inplement Whrkers of Anerica-UAS, Loca

Uni on No. 1805, 905 F.2d 108 (5th Gr. 1990).

Al t hough at first bl ush Fol ger appears strongly to support the
Union’s position, a closer exam nation reveals that the CBA at
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i ssue here is distinguishable fromthe Folger CBA  The rel evant
| anguage of the Fol ger CBA stated:

The conpany shall continue to have all the
rights which it had prior to the enployees’
selection of the Union as the collective
bargai ning agent, except those that are
specifically given up or nodified by the
express witten terns of the Agreenent.
Included in the rights reserved to the Conpany
except where they are given up or nodified by
any of the express witten provisions of this
Agreenent are . . . the determ nation of the
nature and extent of work, if any, to be
contracted or transferred out and the persons,
means and nethods to be utilized.

Id. at 109 n.3 (enphasis added). The court focused on the
“exception” |language as limting the subcontracting right, finding
that another provision of the Agreenent, which stated that
subcontracting cannot be used to underm ne the Union where the
bargaining relationship is already established, Ilimted the
subcontracting right. Id. at 111. Taki ng these two provisions
together, the court held that “absent a specific provision which
conpletely and explicitly entitles the Conpany to contract out
regardless of its effect on the bargaining unit, a reasonable
interpretation of the contract is that subcontracting nust be
bal anced against the rights of the enployees, the Conpany and the
Uni on. The subcontracting clause is neither specific nor

unanbi guous.” id. at 111. Because arbitrators need only show t hat



the award is rationally inferable in sonme logical way from the
agreenent, the arbitrator’s award was valid in Fol ger.?2

In contrast, the CBA at issue here does not |imt the
subcontracting right. |In fact, the Arbitrator recogni zed as much
by stating that the |anguage of the CBA does not |imt Beaird's
right to subcontract. |In other words, the subcontracting provision
i s unanbiguous.® It is well-established that courts nay set aside

awards when the arbitrator exceeds his contractual nandate by

2l nasnuch as the Union draws support from Folger, it is our
understanding that Folger represents the outer limts of the
deference that our court should give to arbitral awards. Although
we need not do so in this particular instance because the Beaird
CBA is distinguishable, it may be appropriate wunder other
ci rcunstances to reexam ne Folger to determ ne whether this |evel
of deference is warranted by Suprene Court precedent and 8§ 301 of
t he Labor Managenent Relations Act. 29 U S.C. § 185(a).

This court has not often considered the question of an
arbitrator’s interpretation of a subcontracting clause. Folger is
the only published case on point, but this court has also
consi dered the i ssue i n one unpubl i shed opi ni on. Rock-Tenn Conpany
V. Paper , Al lied-lIndustrial, Chem cal and Enerqy Workers
International Union, AFL-CIO CLC, and Local Union No. 4-0895, No.
03-11062 (5th Gr. Sept. 2, 2004). Al t hough this opinion |acks
precedential value, we find its reasoni ng persuasi ve and perti nent
to the question at hand. The subcontracting |anguage in Rock-
Tenn’ s CBA provi ded:

Nothing in this Agreenent shall |imt in
anyway [ sic] the Conpany’s subcontracting work
or shall require the conpany to perform any
particular work in this plant rather than
el sewhere

Id. at 4. The court found that the | anguage of the CBA “is clear
and express,” leaving the arbitrator “w thout authority to ignore
its terns and pursue his ‘own brand of industrial justice.’”” 1d.
at 5. The CBA at issue in this proceeding is nore akin to the CBA
in Rock-Tenn than it is to the one in Fol ger.
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acting contrary to express contractual provisions. Delta Queen

Steanboat Co. v. Dist. 2 Marine Eng'rs Beneficial Ass’'n, 889 F.2d

599, 604 (5th Cr. 1989). Although an arbitrator may | ook beyond
the witten CBA if it is anbiguous or silent upon a precise
question, id. at 602, the Arbitrator has expressly recogni zed t hat
the CBA is not anbiguous on Beaird' s subcontracting right.
Although the CBA does qualify the managenent rights if

“specifically provided inthis agreenent,” the Arbitrator pointsto
no provision in the agreenent that limts the subcontracting
rights. Sinply referencing the agreenent is insufficient for this
court to uphold the award. The Arbitrator nust showthat the award
is rationally inferable in sone |ogical way from the agreenent.
Folger, 905 F.2d at 111. No such inference can be drawn here to
support the Arbitrator’s award.

The concl usi on that the subcontracting rights were not |imted
by the CBA should have ended the Arbitrator’s inquiry -- the
remai nder of his decision, which balanced the interests of the
Union with Beaird s econom ¢ savings, can only be characterized as
the Arbitrator’s “own brand of industrial justice”. We do not
affirm the district court’s decision to vacate the Arbitrator’s
award because we disagree with the outcone, but because the
Arbitrator has failed utterly to draw his conclusions from the

essence of the CBA.
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For the foregoing reasons, the decision of the district court
granting Beaird summary judgnent and vacating the award of the
Arbitrator is

AFF| RMED.
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