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BENAVI DES, Circuit Judge:
This is an appeal from a grant of summary judgnent. The

district court based its decision on its finding that a no-hire
agreenent between the parties was unenforceable. The parties
principally present argunents to assist the court in predicting how
the Texas Suprene Court would analyze the no-hire provision at
i ssue. We, however, choose to affirm the district court on

al ternative grounds argued by the Appell ee. Because the Appell ant



did not prove its lost profit danages to a reasonable certainty, as
required in Texas, summary judgnent was appropriate, and the

district court is AFFl RVED

|. FACTUAL AND PROCEDURAL BACKGROUND

The Appellant, WIson Solutions, is a conputer software
consul ti ng conpany, and the Appellee, Anorad, is a manufacturer.
Wl son Solutions hired Jason Schwartzman in April 1997 to work as
one of its consultants. One year later, it entered into a contract
with Anorad to provide consulting services at a daily fee of $2000.
The contract contained a no-hire provision.! |t stated:

Both parties agree to not, directly or indirectly, during

the period that Consultant [WIson Sol utions] provides

services for Cient [Anorad], and for a period of one

year thereafter, solicit, enploy or hire or induce to

hi re any person who is or has been an enpl oyee of either

party unl ess otherw se consented to in witing.

The parties also agreed that Texas | aw woul d govern the contract.
In April 1998, WIson Sol utions placed Schwartzman as a consul t ant
for Anorad. Schwartzman was not aware of the no-hire provision and
did not consent to it.

On April 19, 1999, Schwartzman sent WIson Solutions a
resignation letter. The letter stated that he wanted “to pursue

nmore stable positions . . . with less travel” and “to nove back

into the corporate world—ath structure, guaranteed bonus,

A no-hire provision is an agreenent between two enpl oyers
that prohibits one enployer fromhiring the other enployer’s
enpl oyees.



benefits, and pensions.” After Schwartzman resigned, Anorad s
chief financial officer, Paul Rossi, spoke with WIlson Solutions to
ask if the conpany would object if Anorad hired Schwartznman.
Wl son Solutions did not provide consent. Nevertheless, on Apri
26, 1999, Anorad sent Schwartzman a |l etter offering hi menpl oynent.
On April 27, 1999, Rossi announced to all Anorad enpl oyees that
Schwart zman had becone the conpany’s new director of information
syst ens.

The parties dispute whether Anorad offered Schwartzman a
position before Schwartzman resigned from W1 son Sol utions. They
al so di spute whether W1 son Sol utions agreed to a nodification of
the no-hire agreenent. It is undisputed, however, that Anorad
provi ded no proof of witten consent to the district court and that
Schwartzman was hired within one year of his resignation from
Wl son Solutions. Therefore, under the agreenent’s | anguage,
Anorad breached the no-hire provision.

Wl son Sol utions seeks | ost profit danages for the first year
Schwartzman worked for Anorad. Wl son Solutions is seeking
$341,000. This figure comes froman estinmate of what Schwartznman
woul d have earned in consulting fees ($450,000) mnus his salary
(%99, 000) and over head expenses (approximtely 10%. |In his final
year at WIlsons Solutions, Schwartzman earned approximately
$441,000 in consulting fees for WIson Solutions and received a
sal ary of $99, 000 for hinself.

Wl son Solutions filed this suit on April 30, 2003—+four years
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after Anorad hired Schwartzman on April 26, 1999. Schwartzman | eft
Anorad on Decenber 31, 2000. Wl son Solutions is only seeking
nmoney damages because it could not seek injunctive relief due to
the date of its filing. The district court granted sunmary
judgnent to Anorad on Septenber 29, 2004 on grounds that the no-

hi re provision was unreasonabl e and, therefore, unenforceable.

1. STANDARD COF REVI EW

This Court reviews a district court’s grant of sunmary
j udgnent de novo, applying the sane standards as the district
court. Hirras v. Nat’'l R R Passenger Corp., 95 F.3d 396, 399 (5th
Cr. 1996). The evidence should be viewed in the light nost
favorable to the nonnoving party, and the record should not
indicate a genuine issue as to any material fact. Am Hone
Assurance Co. v. United Space Alliance, 378 F. 3d 482, 486 (5th Gr
2004). We may affirmthe district court’s summary judgnent ruling
on any ground supported by the record. Lifecare Hosps., Inc. v.

Heal th Plus of Louisiana, Inc., 418 F.3d 426, 439 (5th Cr. 2005).

[11. D SCUSSI ON

A federal court with diversity jurisdiction nust apply the | aw
of the state in which it sits. See Erie R Co. v. Tonpkins, 304
U S 64, 79-80 (1938). No Texas court has exam ned a damages

calculation that exactly mrrors the one at issue, one in which an



enployer is seeking lost profit damages based on an at-wll
enpl oyee’s potential earnings.? Nonetheless, Texas courts have
exam ned the ability of an at-will enployee, acting on his own
behal f, to seek damages based on future earnings. These cases and
the general rules for damages i n Texas provi de sufficient gui dance.
They show that W son Sol uti ons cannot survive the summary j udgnent
chal | enge.

A. Damages Mist Be Proven to a Reasonable Certainty

In Texas, lost profit damages nust be established wth
“reasonable certainty.” Tex. Instrunents Incorp. v. Teletron
Energy Mgnt., 877 S.W2d 276, 281 (Tex. 1994). Lost profit damages
may not be based on evidence that is speculative, uncertain,
contingent, or hypothetical. Carter v. Steverson & Co., 106 S. W 3d
161, 165-66 (Tex. App.-Houston [1st Dist.] 2003, pet. denied). A
plaintiff nust adduce evidence fromwhich the jury can reasonably
estimate the anmount of | oss. Davis v. Small Bus. Inv. Co., 535
S.W2d 740, 743 (Tex. Cv. App.-Texarkana 1976, wit ref’dn.r.e.).
Wi |l e sonme uncertainty as to the anount of damages is perm ssible,
uncertainty as to the fact of damages will defeat recovery. Id.

No- hire agreenents and covenants not to conpete often include

This could be a result of the scarcity of no-hire cases in
Texas. See Hosp. Consultants v. Potyka, 531 S.W2d 657, 665
(Tex. Cv. App.-San Antonio 1975, wit ref’d n.r.e.) (“We know of
no case involving a covenant simlar to that which we are now
considering.”). Hospital Consultants is the only no-hire case
heard by a Texas court.



a liquidated damages provision to avoid the difficulty of
cal cul ating damages. See, e.g., H & M Commercial Driver Leasing,
Inc. v. Fox Valley Containers, Inc., 805 N E 2d 1177, 1184 (II1.
2004) (no-hire agreenent contained |iquidated damages cl ause).
These provisions are valid when damages are uncertain and the
stipulated sumis reasonable. Myhall v. Proskowetz, 537 S.W2d
320, 322 (Tex. G v. App.-Austin 1976, wit ref’d n.r.e.). The no-
hire provision at issue in the present case did not have a
I i qui dat ed damages cl ause.

Wl son Sol utions cannot prove to a reasonable certainty the
fact that it was damaged by Anorad’s breach. The damages request
relies on the assunption that Schwartznman woul d conti nue wor ki ng
for WIlson Solutions, earning consulting fees for the year in
question. This type of contingency, created by his at-w || status,
isinpermssibleinTexas. Simlarly, ajury would have difficulty
estimating the | osses suffered by Wl son Sol uti ons. The purpose of
lost profit damages it to put the nonbreaching party in the
position it would have been in had the contract been perforned.
Gsoba v. Bassichis, 679 S.W2d 119, 122 (Tex. App.-Houston [14th
Dist.] 1984, wit ref’dn.r.e.). Here, because Schwartzman was an
at-will enployee, it is inpossible to determ ne that position with
the anobunt of certainty required by Texas | aw.

B. At WII Enployees Cannot Collect for Future Lost Sal ary

“Damages for anticipated |ost salary are inappropriate where



enploynent is at will.” Allied Vista, Inc. v. Holt, 987 S W2d
138, 142 (Tex. App.-Houston [14th Dist.] 1999, pet. denied); see
also Ingram v. Fred QGakley Chrysler Dodge, 663 S.W2d 561, 562
(Tex. App.-El Paso 1983, no wit) (“Wien the period of enploynent
is left to the discretion of either party . . . the |oss of wages
that the enpl oyee woul d have earned in the indefinite future is not
a recoverable item of danmages.”). In Allied Vista, the court
reasoned that a lack of certainty in an at-will enployee’ s future
work equated to a |lack of reasonable certainty in damages. | d.
(overturning a jury award for lost profits). Internediate court
decisions, |like Alied Vista and Ingram gquide federal courts
applying state law. Herrmann Hol dings Ltd. v. Lucent Technol ogi es
Inc., 302 F.3d 552, 558 (5th Cr. 2002) (“[We defer to
internmedi ate state appellate court decisions, unless convinced by
ot her persuasive data that the highest court of the state would
deci de otherwi se.”).

Texas courts have acknow edged exceptions to the general rule
that at-will enpl oyees have no cause of action for term nation and,
therefore, cannot collect for future earnings. In Wnters v.
Houst on Chronicle Publishing Co., the Texas Suprene Court outlined
t hose exceptions. 795 S.W2d 723, 724 (Tex. 1990) (refusing to
make an exception for at-will enployees who are whistl ebl owers).
The court acknow edged several statutory exceptions and two common

| aw exceptions. 1d. One of the common | aw exceptions i s no | onger



good | aw, nmaking the only conmmon | aw exception “where an enpl oyee
is termnated sol ely because he refused to performan illegal act.”
Thonmpson v. El Centro del Barrio, 905 S . W2d 356, 358 (Tex.
App. —San Antonio 1995, wit denied). The court’s unwillingness to
expand these exceptions and the lack of a relevant statutory
exception show that a Texas court would likely find that WI son
Solutions cannot base its damages calculation on the future
earnings of an at-will enployee.

This Court considered when an at-will enployee can coll ect
damages for lost profits in Zenor v. El Paso Healthcare System
Ltd., 176 F.3d 847, 866 (5th Cr. 1999). We held that the
plaintiff, an at-w |l enpl oyee, could not collect for future wages.
ld. (“[He] could not have proven that he was entitled to any future
ear ni ngs because he had no guarantee of future enploynent.”). Id.
This uncertainty stens, in part, fromthe fact that an at-wll
enpl oyee can be “termnated at any tinme for any |lawful reason.”
| d.

I f WIson Solutions had term nated Schwartzman, he woul d not
have been able to collect damages for his future earnings.
Li kew se, W/l son Solutions cannot collect from Anorad based on
Schwartzman’ s specul ative future earnings. Schwartzman coul d have

left WIlson Solutions at any point during the year in question



and, in fact, did |leave the conpany.® Therefore, any consulting
fees Schwartzman woul d have potentially received are too uncertain
to serve as the basis for Wlson Solution’s request for damages.

C. No D sputed Facts Are WMateri al

The record reveal s two disputed facts relating to the damages
cal cul ation: whether WIson Sol uti ons woul d have had any work for
Schwartzman had he stayed with the conpany and whet her Schwart zman
resigned before or after Anorad hired him The district court
found that these issues were material and precluded summary
j udgnent on danmages grounds. To the extent that the district court
found the disputed facts to be material, we di sagree. Taking these
facts in the Iight nost favorable to Wl son Sol uti ons, the damages
calculation still fails to satisfy the Texas requirenent that a
plaintiff prove damages to a reasonable certainty. Schwartzman’s
status as an at-will enployee is fatal under these facts and

summary judgnent is, therefore, appropriate.

V. CONCLUSI ON

For these reasons we AFFIRM the district court’s granting of
summary judgnent to Anorad. W do so on the grounds that WI son

Solutions failed to prove its damages to a reasonable certainty as

3Schwart zman hi nsel f was not precluded from seeking
enpl oynent, including enploynent by Anorad, as he was not subject
to any type of covenant not to conpete. |In addition, the record
suggests that he contenplated | eaving WIson Sol utions for

reasons i ndependent of Anorad s offer.
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requi red by Texas | aw.
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