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Before JOLLY, JONES, and DeM3SS, Circuit Judges.
E. GRADY JOLLY, G rcuit Judge:

In an effort to recover nonies owed to it by the Republic of
Congo (“ROC’), Wal ker International Hol dings, Ltd. (“Wal ker”) filed
a garnishnment action against Mrphy Exploration & Production
Conpany — International (“Mrphy”). Mrphy ultimately prevailed in
t he garni shnent proceedi ng based on the district court’s finding
that the ROC was entitled to sovereign imunity under the Foreign
Sovereign Imunities Act (“FSIA”), 28 U S.C. 88 1602-1611. Murphy
thereafter petitioned the district court for costs and attorney’s

fees. The district court granted Murphy’s notion, awardi ng Mirphy



$515,970. 18 for costs and attorney’s fees. Wl ker appealed. W
hold that the district court properly applied Texas Rule of G vil
Procedure 677 regardi ng the award of attorney’s fees i n garni shnment
proceedings and that the district court did not abuse its
di scretion in awardi ng $515, 970. 18 to Murphy. The district court’s
judgnent is therefore AFFI RMED
I

Wl ker purchased a debt owed by the ROC to an Italian conpany
for the devel opnent and construction of an electric infrastructure
in the RCC Followng an arbitration proceeding before the
I nt ernati onal Chanber of Commerce (“1CC’) in Paris, France, the | CC
recogni zed that the ROC was |iable to Wal ker for approxi mately $26
mllion. The French courts subsequently upheld the ICC s ruling.

In March 2002, Wl ker successfully registered the foreign
judgnment award in the United States District Court for the District
of Colunbia. In August 2003, Wal ker filed a garnishnent action in
the United States District Court for the Southern District of Texas
to garnish funds it believed were owed to the ROC by Mirphy, a
Texas- based conpany. Wl ker clains that it sought to garni sh noney
from Murphy after Mirphy announced in May 2003 that it had signed
two production sharing contracts with the ROC for oil exploration
projects to be operated by Mirphy Wst Africa, Ltd., one of
Mur phy’ s foreign subsidiaries.

In ex parte proceedings before the district court, Walker
successfully obtained a wit of garnishnent against Mirphy, an
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order for expedited discovery, and a tenporary restraining order
prohi biting Murphy or any of its subsidiaries frompaying any noney
to the RCC. Fol | owi ng di scovery, the district court! granted
Wal ker’ s notion to vacate the tenporary restraining order, dissolve
the wits of attachnment and garni shnment, and dism ss the action in
February 2004, based upon its finding that the ROC was i nmune from
execution under the FSIA. 2

In its menorandum opinion dismssing the garnishnent
proceeding, the district court ordered the parties to submt
suppl enental briefing on the question of whether Mirphy was
entitled to costs and attorney’'s fees for prevailing in the
garni shnent action. The parties briefed the issue, and on April 5,
the court found that Mirphy was entitled to an award of costs and
attorney’ s fees under Texas Rule of Gvil Procedure 677 and ordered
Murphy to submt an application for fees.

Mur phy filed an application on April 20 for award of costs and

fees incurred in asserting the Congo’ s defense under the FSIA and

IAfter the wit of garnishment was issued, the parties
consented to the jurisdiction of the magistrate judge for al
purposes in this case pursuant to 28 U. S.C. § 636(c). Because the
magi strate judge may enter a final judgnment under 8§ 636(c), we
refer to the magistrate’ s decisions and actions in this case as
those of the district court.

2This underlying litigation was the subject of a separate

appeal . The appeal was pending at the tinme the parties began
briefing the instant appeal, but was resol ved before Wal ker filed
its reply brief. See Walker International Holdings, Ltd. V.

Republic of Congo, 395 F. 3d 229 (5th G r. 2004) (hereinafter “Wl ker
") (affirmng the dismssal of the suit).
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in defendi ng against garnishnment. Wal ker filed a response in
opposition, and the district court held a hearing on the subject of
costs and fees on May 27. On July 1, the district court awarded
Mur phy $515, 970. 18 for costs and fees al ready i ncurred. Mirphy had
requested $525, 935. 43. The district court also awarded WMurphy
$35, 000 of the $75, 000 requested for appeal to this court; $10,000
of the $50, 000 requested if Wal ker files a petition for revieww th
the Suprene Court; and $25,000 of the $75,000 requested in the
event that the Suprene Court hears an appeal.

Wal ker filed a Mdtion for Reconsideration of the district
court’s order, which was summarily denied by the district court on
July 22. Walker then tinely filed this appeal.

|1

A

1

Federal Rule of G vil Procedure 69(a) provides:
[t] he procedure on execution, in proceedings
on and in aid of a judgnent, and in
proceedi ngs on and in aid of execution shal
be in accordance wth the practice and
procedure of the state in which the district
court is held, existing at the tinme the renedy
is sought, except that any statute of the
United States governs to the extent that it is
appl i cabl e.
“State law controls both the award of and the reasonabl eness of

fees awarded where state law supplies the rule of decision.”

Mat his v. Exxon Corp., 302 F.3d 448, 461 (5th Gr. 2002). \Whether




state law supplies the rule of decision, however, is a |egal
guestion reviewed de novo by our court.

Wal ker maintains that because the underlying litigation was
br ought, defended and deci ded under the FSI A, any i ssue ari si ng out
of Murphy’s claimfor costs and attorney’'s fees shoul d be governed
by the FSIA Wal ker acknow edges that Federal Rule of G vil
Procedure 69(a) functions to apply state law in garnishnent
proceedi ngs, but asserts that under Rule 69(a) federal lawis to be
applied when the state law conflicts with the federal |aw. \Wal ker
finds such a conflict between Texas Rule of G vil Procedure 677,
which allows for attorney’'s fees in garnishnent proceedi ngs, and
the FSI A, which Wal ker asserts does not allow for attorney’s fees.
Wal ker concludes that because the FSIA does not contain a fee-
shifting provision, each litigant should pay its own attorney’s
fees pursuant to the American rule.® In essence, Wil ker mai ntai ns
that the FSI A establishes a process for enforcing judgnents agai nst
foreign states by setting forth a vehicle for assessing liability
and then procuring property through attachnent and executi on.

As to be expected, Miurphy does not agree. Mirphy argues that
garni shnent actions filed in federal court are governed by state
| aw and procedure except where a particul ar federal |aw may apply.

Mur phy asserts that federal |aw does not apply to the question of

5The Anmerican Rule provides that a prevailing party is not
ordinarily entitled to recover attorney’'s fees absent a specific
statutory provision stating otherwise. Al yeska Pipeline Serv. Co.

V. Wlderness Soc’'y, 421 U. S. 240 (1975).
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attorney’s fees, suggesting that the FSIA nerely supplies the
standards for deciding an issue of immunity.

We are in agreenent with Murphy: the FSI A does not supply | aw
conflicting with Texas |law on the issue of attorney’s fees.
Rat her, the FSIA “sets forth the sol e and excl usi ve standards to be
used to resolve all sovereign imunity issues raised in federal and

state courts.” See Arriba Ltd. v. Petrol eos Mexi canos, 962 F.2d

528, 532 (5th Cr. 1992) (citation and internal quotations
omtted). The purpose of the FSIAis not “to affect substantive

|aw determining the liability of a foreign state”. First Nat’

City Bank v. Banco Para el Conercio Exterior de Cuba, 462 U S. 611

620 (1983). Stated differently, the FSIA does not create an

i ndependent cause of action. In re B-727 Aircraft Serial No.

21010, 272 F.3d 264, 270 (5th Gr. 2001). It sinply provides a
defense to clains raised against a sovereign and a federal forum
for the resolution of such clains.

Because the FSI A does not supply a cause of action, the rule
of decision applied to the issue of attorney’s fees, as well as the
underlyi ng garni shnent proceeding, is that of the State of Texas
under Fed. R Cv. P. 69(a). This court has al ready suggested as
much in dicta: in a decision vacating a dism ssal of a garni shnent
action, this court observed that its decision obviated the need to
address the nerits of whether Texas law permtted the award of

attorney’s fees. Connecticut Bank of Commerce v. Republic of

Congo, 309 F.3d 240, 260 n.10 (5th Cr. 2004). Al though this court
6



did not decide the issue in Connecticut Bank, we agree with the

Connecticut Bank panel’s suggestion that Texas |aw governs the

provision of attorney’'s fees in garnishnent actions in which
sovereign imunity is raised as a defense by the garnishee.
2

Having found that Texas |law governs the provision of
attorney’s fees, we nowturn to the application of Texas lawto the
case at hand. As we noted above, state | aw controls both the award
of and the reasonabl eness of fees awarded. Mat his, 302 F.3d at
461. The Texas Suprene Court has noted that the availability of
attorney’s fees under a particular statute is a question of |aw

Holland v. WAl-Mart Stores, Inc., 1 S W3d 91, 94 (Tex. 1999).

Such questions of |law are reviewed de novo. See, e.q., Jakab v.

Gan Villa Townhouses Owmers Ass’'n, Inc., 149 S.W3d 863, 867 (Tex.

Ct. App. 2004); Pacesetter Pools v. Pierce Hones, 86 S.W3d 827,

833 (Tex. C. App. 2002).
Texas Rule of Civil Procedure 677 provides:

Where the garnishee is discharged upon his
answer, the costs of the proceedi ng, including
a reasonable conpensation to the garnishee,
shall be taxed against the plaintiff; where
the answer of the garnishee has not been
controverted and the garnishee 1is held
t hereon, such costs shall be taxed agai nst the
defendant and included in the execution
provided for in this section; where the answer
is contested, the costs shall abide the issue
of such contest.

Thus, the statute strongly suggests that a garni shee who contests
a wit of garnishnent and prevails is entitled to attorney’s fees
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because of the successful result of that “contest”. Texas case | aw
confirms this understanding of the statute’s |anguage: “[u]nder
rule 677, (1) a garnishee who contests and |oses cannot get
attorney’ s fees, and (2) a garni shee who contests and wi ns nust get

attorney’s fees.” Row ey v. Lake Area Nat’'|l Bank, 976 S.W2d 715,

724 (Tex. Ct. App. 1998).

Wal ker makes three argunents that Rule 677 does not provide a
basis for an award of attorney’s fees to Miurphy, the prevailing
garni shee. Two argunents have been forecl osed or disposed of by

the resol ution of the appeal of the underlying case. See Walker 1,

395 F.3d 229.4 Walker’'s only viable argunent is that under this
statute and Texas case law a garnishee is entitled to fees only

sufficient to cover the expense of filing an answer.?®

“Wal ker first argues that attorney’'s fees are unavail able
because t he appeal of the underlying litigation nmakes it inpossible
to determ ne the outconme of the contest. This court affirnmed the
district court’s judgnent in Walker | and Wal ker’s argunent has
t heref ore been rendered noot.

Wal ker also argues that attorney’'s fees are unavail able
because Murphy asserted sovereign imunity on behalf of the ROC
under the FSIA WAl ker asserts that it cannot be forced to pay the
costs and fees associated with Murphy’s assertion of a defense that
t he ROC had wai ved under the I CC agreenent. This argunent was al so
forecl osed by Walker |, in which this court determned that there
is no authority to support the contention that it 1is the
sovereign’s exclusive right to raise the issue of sovereign
imunity. 395 F.3d at 233.

To the extent that Wal ker’s argunent relies on the fact that
Mur phy asserted the sovereign imunity defense of the judgnent
debtor, the argunent is resolved by Walker |I’'s conclusion that no
authority supports the contention that sovereign inmunity nmay be
exerted by the sovereign alone. See supra at Note 4. Val ker
argued in its reply brief and at oral argunent that Rule 677 does
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We acknowl edge that the statute does not speak in express
terms, but we think Walker’s reading of the statute 1is
unpersuasive. Rule 677 indi sputably contenpl ates that answers wi ||
be contested and that the award of attorney’s fees is connected to
the ultimate outcone of the case: “where the answer is contested,
the costs shall abide the issue of such contest.” Tex. R Qv. P.
677. Al though WAl ker argues that this | anguage does not resolve
whet her fees are recoverable only for the cost of filing the
answer, or for the costs of the litigation, this |anguage nust be
read in the context of the statute as a whole: the above phrase
delineates the third situation for an award of attorney’s fees.
The two previous authorizations in the statute provide for “costs
of the proceeding” that concludes at the outset of garnishnent
litigation, i.e. the pleadings stage. Because the statute’s third
provision for attorney’'s fees connects the award to the ultimte
result of the litigation, it strongly inplies that the costs in
connection with the contest, i.e. the litigation, are recoverable
by the prevailing party. The placenent of the phrase and its
| anguage | ead us to conclude that the intent of the statute is that
at the conclusion of the |itigation, the trial court applies Rule

677, determ ning which party prevailed in the contest, and to what

not entitle judgnent debtors to attorney’' s fees and, therefore,
Murphy is not entitled to attorney’s fees because it took the
j udgnent debtor’s position in active litigation.
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extent, and then exercises its discretion in setting the award of
t he fees.

There appears to be an absence of authoritative Texas case | aw
on this precise issue.® Although the Rowl ey court did not speak
directly to the issue at hand, it noted that, in garni shnent cases,

“lals is generally the case, the anbunt of an award of attorney's

fees rests in the sound discretion of the trial court.” 976 S. W 2d
at 724 (enphasis supplied). This statenent is consistent with the
rule’s text -- that the decision regarding costs will await the
outcone of the contest and further suggests that attorney’ s fees
are assessed in the customary nmanner, as in other cases. |ndeed,
this seens to be the only practical reading of the statute. W
thus decline to read Texas law as holding that a garni shee who
prevails after becomng an active litigant is limted by Rule 677
to recovering costs and fees only for the expense of filing an
answer, and conclude that the district court acted wthin its
aut hori zed di scretion in awardi ng attorney’s fees and costs for the
entire litigation.
B
We finally reach Wal ker’s chal | enge of the reasonabl eness of

the award of costs and fees to Mirphy. Appl yi ng Texas |aw, we

5One recent case not selected for publication, however,
affirmed an award of attorney’s fees covering both the cost of the
answer and the cost of the active litigation. See Dryden v. Am
Bank, No. 13-02-379-CVv, 2004 W. 1901425 (Tex. C. App. Aug. 26
2004) .
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review the district court’s award of attorney’s fees for abuse of
discretion and its findings of fact supporting the award for clear

error. Id.; see also Row ey, 976 S.W2d at 722. The district

court’s award of costs and attorney’s fees will not be disturbed on
appeal unless it can be denonstrated that the district court acted
W thout reference to any gquiding rules or principles. DP

Solutions, Inc. v. Rollins, Inc., 353 F.3d 421, 433 (5th Cr.

2003) .

The district court held a hearing specifically to determ ne
the amount of the fee award recoverable by Mirphy. Mur phy
presented expert witnesses in support of the reasonabl eness of the
fees it was seeking and submtted the relevant billing records. It
does not appear that Wl ker presented any evidence specifically
refuting the testinony offered by Murphy at the hearing. Moreover,
inits order awardi ng Murphy its costs and fees, the district court
addressed the reasonableness of such fees wusing the factors

del i neated by the Texas Suprene Court in Arthur Andersen & Co. V.

Perry Equip. Corp., 945 S.W2d 812, 818 (Tex. 1997).7 Applying

"These factors include: “(1) the tine and | abor required, the
novelty and difficulty of the questions involved, and the skill
required to performthe | egal service properly; (2) the |ikelihood
. . . that the acceptance of the particular enploynent wll
precl ude other enploynent by the lawer; (3) the fee customarily
charged in the locality for simlar |egal services; (4) the anount
i nvol ved and the results obtained; (5) thetinelimtations inposed
by the client or by the circunstances; (6) the nature and | ength of
the professional relationshipwth the client; (7) the experience,
reputation, and ability of the |lawer or |awers perform ng the
services; and (8) whether the fee is fixed or contingent onresults
obt ai ned or uncertainty of collection before the |egal services
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these factors, the district court concluded that $515,970.18 was
reasonabl e based on the particular conplexities of the case.

Al t hough Wl ker contends that the anount of costs and fees
awarded Murphy is unreasonable and unnecessary, Wl ker does not
persuasi vely argue that the district court acted wi thout reference
to any gquiding rules or principles. Because of the degree of
deference afforded to the district court, we cannot find that the
district court abused its discretion when it acted with reasoned
consideration of the proper guiding principles, even when making
such a | arge award.

1]

For the foregoi ng reasons, the judgnent of the district court

awar di ng Murphy costs and attorney’s fees is

AFFI RVED.

have been rendered.” [d. (citations omtted).
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