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Arecently term nated enpl oyee brought suit agai nst his forner
enpl oyer asserting clains for age discrimnation pursuant to the
Age Discrimnation in Enploynment Act (ADEA) and the Texas
Comm ssion on Human Rights Act (TCHRA). Follow ng a hearing, the
district court granted the enployer’s notion for summary judgnent
wth respect to both of the enployee s clains. W reverse and
remand for trial.

I
In 1996, Fred Machinchick was hired by PB Power Inc. to serve

as a director of business devel opnent in the Houston area. Hi s



primary job duty was to devel op new energy sector clients for PB
Power. In both 1997 and 1998, he received reviews describing his

j ob performance as “excellent,” and was pronoted to Vice President
in 1998. In Decenber 2001, JimKnowlton, a Vice President |ocated
in PB Power’s San Francisco office, becanme Machinchick’s new
supervi sor. In January 2002, PB Power changed its business
devel opnent phil osophy by i npl enenting a “cradl e-to-grave” strategy
under which business devel opnent personnel such as Machi nchick
woul d be required to initiate new busi ness prospects, and shepherd
t hose prospects through the sales process to closing and beyond.
Prior to the inplenentation of this strategy, business devel opnent
personnel had been required only to devel op new prospects, and then
turn those prospects over to other PB Power personnel who would
prepare sal es presentations and cl ose contracts.

I n January 2002, PB Power rel eased a business plan in which it
described as one of its conpetitive advantages its intention to
“hand- pi ck enpl oyees whose mnmindset resides [sic] in the 21st
Century, who are highly qualified to do their job, and who are
nmotivated toward the success of the conpany.” 1In an e-mail dated
April 7, 2002, Knowlton announced the continuation of his
“recruiting plan” to “strategically hire sone younger engi neers and
designers to support and be nentored by the current staff.” On
April 9, 2002, Knowl ton sent an e-mail to Elizabeth Erichsen in PB
Power’s human resources departnent delineating Machinchick’s
shortcomngs as an enployee, including the accusation that
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Machi nchi ck possessed “[l]ow notivation to adapt to a rapidly
changi ng busi ness environnent and new conpany nanagenent style.”

On April 17, 2002, Know ton informed Machinchick that he was
being term nated due to performance concerns. Although PB Power
had a witten disciplinary policy providing that a supervisor
shoul d engage in informal and formal di scussions with a problematic
enpl oyee before term nati on, Machi nchi ck recei ved no warni ngs pri or
to his termnation. Mchinchick was initially told that his | ast
day at PB Power would be on May 17, 2002, but he later agreed to
stay until May 31 to assist with the turnover of his key client
base and contacts to M ke Betz, an enpl oyee assigned to PB Power’s
Chicago office. At this tinme, Mchinchick was 63 years old and
Betz was 42 years ol d.

Foll ow ng his term nation, Mchinchick sued PB Power in the
189th Judicial District Court of Harris County, Texas, alleging
that he had been unlawfully fired because of his age in violation
of both the ADEA and the TCHRA. PB Power renoved the case to the
United States District Court for the Southern District of Texas,
and noved for sunmary judgnent. The district court held two
heari ngs on PB Power’s notion, and granted it i mediately fol |l ow ng
the second hearing. Machinchick filed a tinely notice of appeal.

I

We review a “grant of sunmary judgnent de novo, applying the



sane standard as the district court.”? Summary judgment is
appropriate when “there i s no genuine i ssue as to any material fact
and . . . the noving party is entitled to a judgnent as a matter of
law. "2 1n nmaking this determ nation, “we viewthe evidence and al
factual inferences fromthat evidence in the light nost favorable
to the party opposing the notion and all reasonable doubts about
the facts are resolved in favor of the nonnoving litigant.”?

Machi nchi ck chal l enges the district court’s grant of summary
judgnent as to both his ADEA claimand his TCHRA claim W will
reviewthe district court’s ruling on each of these clains in turn.

1]
A

Under the ADEA, it is unlawful for an enployer “to fail or
refuse to hire or to discharge any individual or otherw se
discrimnate against any individual wth respect to his
conpensation, ternms, conditions, or privileges of enploynent,
because of such individual's age.”* W have traditionally
bi furcated ADEA cases into distinct groups: those in which the

plaintiff relies upon direct evidence to establish his case of age

! Bryan v. McKinsey & Co., Inc., 375 F.3d 358, 360 (5th Gr. 2004).

2 Celotex Corp. v. Catrett, 477 U S 317, 322-23 (1986) (quoting FED. R
CGv. P. 56(c)).

8 Bryan, 375 F.3d at 360; Little v. Liquid Air Corp., 37 F.3d 1069, 1075
(5th Cr. 1994) (en banc) (“W resolve factual controversies in favor of the
nonnovi ng party, but only when there is an actual controversy, that i s, when both
parties have subnitted evidence of contradictory facts.”).

429 U.S.C § 623(a)(1).



di scrimnation, and those in which the plaintiff relies upon purely
circunstantial evidence.® Plaintiffs presenting direct evidence of
age discrimnation may proceed under the “m xed-notive” analysis
set forth in Price Wterhouse v. Hopkins.?® The m xed-notive
analysis requires only that a plaintiff produce direct evidence
that “discrimnatory aninus played a role in the decision at
issue,” after which the “burden of persuasion shifts to the
def endant, who nust prove that it would have taken the sane action
regardl ess of discrimnatory aninus.”’

Plaintiffs producing only circunstanti al evi dence  of
di scrim natory ani nus, however, nust negoti ate the burden-shifting
anal ysis set forth in MDonnell Douglas Corp. v. Geen.® Under
McDonnel | Douglas, a plaintiff nmust first establish a prinma facie
case of age discrimnation by show ng that “(1) he was di scharged;
(2) he was qualified for the position; (3) he was within the
protected class at the tine of discharge; and (4) he was either i)

replaced by soneone outside the protected class, ii) replaced by

5> See Sandstad v. CB Richard Ellis, Inc., 309 F.3d 893, 896 (5th Cr. 2002)
(“I'n enpl oynment di scrimnation cases, a plaintiff nmay present his case by direct
or circunstantial evidence, or both.”); Wallace v. Methodi st Hosp. Sys., 271 F. 3d
212, 219 (5th Gr. 2001) (sane); Russell v. MKi nney Hosp. Venture, 235 F. 3d 219,
223 (5th Gr. 2000) (sane).

6 490 U. S. 228 (1989).
7 Sandstad, 309 F.3d at 896.

8 411 U.S. 792 (1973).



soneone younger, or iii) otherw se di scharged because of his age.”?®
Once the plaintiff establishes a prima facie case, the burden of
production shifts to the defendant to proffer a legitinmate
nondi scrim natory reason for its enploynent action.?®

If the defendant neets its burden, the presunption of
discrimnation created by the plaintiff’s prima facie case
di sappears and the plaintiff nust neet its ultimate burden of
persuasion on the issue of intentional discrimnation. A
plaintiff may neet this burden by producing evidence tending to
show that the reason offered by the defendant is pretext for
di scri m nati on. 12 In Reeves v. Sanderson Plunbing, Inc., the
Suprene Court found that a plaintiff need not produce evidence of
both pretext and actual discrimnatory intent to create a fact
i ssue on an ADEA claim holding instead that “a plaintiff’s prim
facie case, conbined with sufficient evidence to find that the

enpl oyer’ s asserted justificationis false, may permt the trier of

® Rachid v. Jack in the Box, Inc., 376 F.3d 305, 309 (5th Cr. 2004)
(citations and internal quotation marks omtted); see also Brown v. CSC Logic,
Inc., 82 F.3d 651, 654 (5th Gr. 1996).

10 See, e.g., West v. Nabors Drilling USA, Inc., 330 F.3d 379, 384 (5th
Cr. 2003) (noting that once the plaintiff in an ADEA case has established a
prima facie case of age discrimnation, the defendant nust “produce evi dence of
a legitimate, nondiscrinmnatory reason for its decision to termnate [the
plaintiff’s] enploynent”).

11 See Sandstad, 309 F.3d at 896-97; Wallace, 271 F.3d at 219; Russell, 235
F.3d at 222-23.

12 See Sandstad, 309 F.3d at 896-97; Wallace, 271 F.3d at 219; Russell, 235
F.3d at 222-23.



fact to conclude that the enployer unlawfully discrimnated.”?®

Follow ng the Suprene Court’s decision in Reeves, we have
found that “[e]vidence denonstrating the falsity of the defendant’s
expl anation, taken together with the prima facie case, is likely to
support an inference of discrimnation even wthout further
evi dence of [the] defendant’s true notive.”!

Wth respect to causation, we have required that a plaintiff
advanci ng an ADEA claimusing only circunstantial evidence prove
that discrimnatory aninus was the “determ native basis for his
termnation.” As a practical matter, this requirenment dictates

that the plaintiff put forward evidence rebutting each one of a

13 530 U S. 133, 148 (2000).

14 Sandstad, 309 F.3d at 897; see Reeves, 530 U. S. at 148-49 (finding that
when det er mi ni ng whet her judgnent as a matter of lawis appropriate with respect
toplaintiff's ADEA claim a court may consider “the strength of the plaintiff’s
prima facie case, the probative value of the proof that the enployer’s
explanation is false, and any ot her evidence that supports the enployer’s case
and that properly may be considered on a notion for judgnent as a matter of
law'); Evans v. City of Houston, 246 F.3d 344, 350 (5th Cr. 2001) (“In nmaking
her showing on [the] ultimate question [of intentional discrimnation], the
plaintiff can rely on evidence that the enployer’s reasons were a pretext for
unl awful discrimnation, and the factfinder may still consider the evidence
establishing the plaintiff's prima facie case and inferences properly drawn
therefrom” (citations and internal quotation narks onmtted)); but see Reeves,
530 U.S. at 148 (noting that in rare circunstances, showi ng of pretext may not
be sufficient to infer discrimnation, such as when “the record conclusively
reveal [s] sone other, nondiscrimnatory reason for the enployer’s decision, or
if the plaintiff created only a weak i ssue of fact as to whether the enployer’s
reason was untrue and there was abundant and uncontroverted i ndependent evi dence
that no discrimnation occurred”).

% Rachid, 376 F.3d at 310; see also Reeves, 530 U S at 141 (“Wen a
plaintiff alleges disparate treatnent, ‘liability depends on whether the
protected trait (under the ADEA, age) actually notivated the enployer’s
decision.” That is the plaintiff’s age nust have ‘actually played arole in [the
enpl oyer’ s deci si onnmaki ng] process and had a determnative influence upon the
outcone.’” (quoting Hazen Paper Co. v. Biggins, 507 U.S. 604, 610 (1993))); West,
330 F.3d at 385 (“The plaintiff nmust prove that age ‘actually plated a role in’
and ‘had a deternminative influence on’ the enpl oyer’s deci si on-nmaki ng process.”
(citations and internal quotation marks omtted)).
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defendant’s nondiscrimnatory explanations for the enploynent
decision at issue.® Thus, a plaintiff relying upon evidence of
pretext to create a fact issue on discrimnatory intent falters if
he fails to produce evidence rebutting all of a defendant’s
proffered nondi scrimnatory reasons. This approach differs from
that used in the m xed-notive analysis, under which a plaintiff
need only prove that discrimnatory aninus was a “notivating
factor” in an adverse enpl oynment deci sion.

In Rachid v. Jack in the Box, Inc., we altered our ADEA
jurisprudence in response to the Suprene Court’s decision in Desert
Pal ace v. Costa!® by hol ding that direct evidence of discrimnation
is not necessary in order for aplaintiff to receive a mxed-notive
analysis for an ADEA claim? W developed an “integrated” or
“nodi fied MDonnell Douglas” approach under which a plaintiff
seeking to establish an ADEA claimusing circunstantial evidence

must still denonstrate a prima facie case of

16 See Wallace, 271 F.3d at 220 (“The plaintiff must put forward evi dence
rebutting each of the nondiscrimnatory reasons the enployer articulates.”);
Rutherford v. Harris County, 197 F.3d 173, 184 (5th Cr. 1999) (Aplaintiff “nust
provi de sonme evi dence, direct or circunstantial, to rebut each of the enployer’s
proffered reasons and allowthe jury to infer that the enpl oyer’s expl anati on was
a pretext for discrimnation.” (quoting Scott v. Univ. of Mss., 148 F.3d 493,
504 (5th CGr. 1998), overruled on other grounds by Kinel v. FI. Bd. of Regents,
528 U.S. 62 (2000))); see al so Sandstad, 309 F.3d at 899 (“[The plaintiff] nust
point to evidence creating an issue of fact as to the pretextual nature of the
[enpl oyer’ s] explanation. Merely disputing [the enployer’s] assessnent of his
performance will not create an issue of fact.”).

17 See Rachid, 376 F.3d at 309-310.
8 539 U.S. 90 (2003).

19 376 F.3d at 311.



discrimnation; the defendant then nust articulate a
legitimate, non-discrimnatory reason for its decisionto
termnate the plaintiff; and, if the defendant neets its
burden of production, the plaintiff nust then offer
sufficient evidence to create a genuine i ssue of materi al
fact either (1) that the defendant’s reason i s not true,
but is instead a pretext for discrimnation (pretext
alternative); or (2) that the defendant’s reason, while
true, is only one of the reasons for its conduct, and
another notivating factor is the plaintiff’s protected

characteristic (mxed-notive alternative). If a
plaintiff denonstrates that age was a notivating factor
in the enploynent decision, it then falls to the

defendant to prove that the sane adverse enploynent

deci si on woul d have been made regardl ess of

discrimnatory aninmus. |f the enployer fails to carry

this burden, plaintiff prevails.?
Under this integrated approach, a plaintiff relying on
circunstantial evidence has two options for surviving sumary
judgnent in an ADEA case: (1) the plaintiff may offer evidence
show ng that the defendant’s proffered nondiscrimnatory reasons
are false; or (2) the plaintiff may offer evidence show ng that his
age was a notivating factor for the defendant’s adverse enpl oynent
deci si on.

B

Applying the integrated approach, we first find that

Machi nchick nmet his initial burden of establishing a prima facie

case of age discrimnation. He produced uncontroverted evi dence

that he was qualified for his job,?' was term nated, and was a

20 Rachid, 376 F.3d at 312 (citations, internal quotation marks and
alteration onmtted).

2 Machinchick held a bachelor’s degree in nechanical engineering from
Villanova University, an MBA from Loyola University, and had 35 years of
experience in relevant fields. In addition, he had received excellent job
reviews and had recei ved no warni ngs concerning his performance at the tinme his
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nenber of the protected class at the tinme of his termnation.? PB
Power contends that Machinchick failed to neet the fourth prong of
his prima facie case — that he was replaced by a younger worker —
because it did not hire or reassign an individual to assune his
position. Rather, PB Power contends that Mchinchick’s position
was elimnated followng his termnation, and that Betz served
merely as a tenporary internediary between PB Power and
Machi nchick’s former clients.

We need not deci de whether Betz replaced Machi nchi ck because
Machi nchi ck may establish the fourth prong of his prina facie case
wth evidence that he was “otherw se discharged because of his
age.”? Machi nchick presented evidence showi ng that weeks before
he was term nated, Knowton sent an e-mail to several PB Power
enpl oyees? discussing his intent to go forward with his plan to
“strategically hire sonme younger engineers and designers.”
Al t hough PB Power argues that this plan applied only to engi neers
and designers hired inits San Francisco office, Knowton testified
in his deposition that the hiring plan was represented in PB

Power’ s busi ness plan for 2002 — which applied generally to all of

was term nat ed.
22 Under the ADEA, the protected class is linmted to persons at |east 40

years of age or older. See 29 U.S.C. § 631(a). As noted above, Machi nchick was
63 years ol d when he was term nated.

28 Palasota v. Haggar Cothing Co., 342 F.3d 569, 576 (5th Cir. 2003)
(quoting Bodenhei mer v. PPG Indus., Inc., 5 F.3d 955, 957 (5th Gr. 1993)).

24 Machi nchick, incidentally, was not one of the enployees originally
copi ed on the e-nmail

10



PB Power’s operations — via the goal of hiring enpl oyees whose
m ndsets reside in the “21st Century.” Taken together, Knowlton’s
e-mai|l and PB Power’s business plan provide evidence that PB Power
intended to assenble a younger workforce, creating an inference
that Machinchick’s age was a factor in his term nation.

Second, Machinchick points to Knowton's wuse of age
stereotypi ng remarks” as evi dence that he was term nated because of
his age. In his e-mail to Elizabeth Erichsen describing
Machi nchi ck’ s shortcom ngs, Know ton clainmed that Machi nchi ck had
a “[l]ow notivation to adapt” to change. Know ton expounded upon
this claim in his deposition, describing Machinchick as

“inflexible,” “not adaptable,” and possessi ng a “busi ness-as- usual
attitude.” W have found that purely indirect references to an
enpl oyee’ s age, such as comments that an enpl oyee needed to | ook
“sharp” if he were going to seek a new job, and that he was
unwi | I'i ng and unabl e to “adapt” to change, can support an i nference
of age discrimnation.? Thus, Knowlton’s description of
Machi nchick in both his e-mail and deposition gives rise to an

i nference that Machi nchick was term nated because of his age.

Thi rd, Machi nchi ck produced evi dence t hat PB Power treated him

25 Bi enkowski v. Am Airlines, Inc., 851 F.2d 1503, 1507 n.4 (5th Cr.
1988); see Rachid, 376 F.3d at 315 (“Comments to look ‘sharp’ and conments
concerning an enployee’s willingness to ‘adapt’ to new systens are rather
nebul ous, but they all owed Bi enkowski to avoid summary judgnent.”); Hansard v.
Pepsi-Cola Metro. Bottling Co., 865 F.2d 1461, 1466 (5th Cr. 1989) (“Indirect
references to an enployee’s age can support an inference of age
di scrimnation.”).
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in a disparate manner by termnating him while retaining the
younger, simlarly situated M ke Betz. Although we do not address
whet her Betz replaced Machinchick, we find that his retention
coupled with Machinchick’s termnation gives rise to an inference
t hat Machi nchick was term nated because of his age.?®

Fourth, Machinchick presented evidence that, imediately
followng his first neeting with Knowl ton, he was asked by Know ton
when he planned on retiring. This inquiry, although potentially
i nnocuous, constitutes sone evidence giving rise to an inference of
di scrimnatory notivation behind Machi nchick’s term nation.?

By presenting evidence sufficient to establish a prim facie
case of age discrimnation, Mchinchick shifted the burden of
production to PB Power to articulate a legitimte, non-
discrimnatory reason for its decisionto termnate him PB Power
met this burden by alleging that Machi nchick was term nated due to
hi s i nadequat e performance under the new “cradl e-to-grave” busi ness

pl an, his refusal to adapt and nodify his personal marketing plan

26 W have found that a plaintiff nmay satisfy the fourth prong of a prima
facie case in a Title VIl suit by presenting evidence that he was term nated
while “others who were not nenbers of the protected class renained in sinmlar
positions.” Meinecke v. H&R Bl ock of Houston, 66 F.3d 77, 82 (5th Gr. 1995).
Wth respect to ADEA cl ains, however, we have held that a plaintiff nay satisfy
the fourth prong of his prima facie case with evidence that he was “otherw se
di scharged because of his age.” See West, 330 F.3d at 384; Pal asota, 342 F.3d
at 576. Although the ADEA test differs fromthe Title VIl test, evidence of
di sparate treatnent may still logically suggest a discrimnatory notive for
pur poses of establishing a prima facie case of age discrimnation

27 See Quthrie v. J.C. Penney Co., 803 F.2d 202, 208 (5th Cir. 1986)
(finding that an enpl oyer’s repeated and harassing inquiries into a 60 year-old
enpl oyee’ s retirenent plans constituted some evidence of discrimnatory intent).

12



in order to inplenment the cradle-to-grave strategy, and his
“busi ness-as-usual ” attitude after the new strategy was
i mpl ement ed. %8

Because PB Power articulated legitimte, non-discrimnatory
reasons for its decision to term nate Machi nchick, the presunption
of discrimnation created by Machinchick’s prinma facie case drops
from the case, leaving him with the ultimte burden of proving
intentional discrimnation. As we have observed, Rachid provides
that an ADEA plaintiff my now neet his ultimate burden by
produci ng ci rcunstanti al evidence sufficient to create a fact issue
as to whet her the enployer’s non-discrimnatory reasons are nerely
pretext for discrimnation, or whether the plaintiff’s age was a
nmotivating factor in his enployer’s decision to termnate him

Machi nchick first contends that he net his ultimte burden by
presenting evidence rebutting each of PB Power’s non-di scrim natory
reasons for termnating him |In response to PB Power’s all egation

that he failed to perform adequately under the cradle-to-grave

28 On appeal , PB Power raised additional reasons such as Machi nchi ck’s | ack
of interest in preparing presentations, habit of continuously marketing old
contacts, failure to conduct hinself in a professional manner and set a good
exanpl e for other enployees, failure to work well with PB Power’s Regional Vice
President in Houston, and failure to followup on a business devel opnent
opportunity with Tractebel. Because we can find no indication that these reasons
wer e adequately raised below, we will not consider themon appeal. See Abbot v.
Equity Goup, Inc., 2 F.3d 613, 629 n.56 (5th Cr. 1993) (limting review on
grant of sunmary judgnment to the “record before the district court when it
ruled.”); Topalian v. Ehrman, 954 F.2d 1125, 1132 n.10 (5th Cr. 1992) (“This
court’sinquiryislimtedto the sunmary judgnent record before the trial court:
the parties cannot add exhibits, depositions, or affidavits to support their
positi ons on appeal, nor may t he parti es advance newtheories or rai se newissues
to secure reversal. Facts not presented at trial cannot be asserted on appeal .”
(citations onmitted)).
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mar keting plan, Machinchick presented evidence that he had
devel oped five “key prospects” as of April 2002, and had cl osed a
sale to Marathon G| only nonths before his term nation. I n
addition, he offered as evidence of his good performance the fact
that he was term nated w thout being afforded a single verbal or
witten warning pursuant to PB Power’s progressive discipline
policy, ?® and that he recei ved conplinents fromKnow ton’s superi or,
Rod Ragan, for his work on the Marathon sale. Finally, he produced
evi dence that he was given insufficient tine to be conprehensively
eval uated under the cradle-to-grave plan,?® and that his accounts
were transferred to M ke Betz, a | ess-experienced enpl oyee who had
not closed a sale under the cradle-to-grave pl an.

PB Power contends that Machi nchick’s evidence fails to rebut
its accusation that he mmintained a “business-as-usual” attitude
followng the inplenentation of the cradle-to-grave strategy, and
that he generally failed to adapt to the new strategy. Machi nchick
counters that the new phil osophy was “not nuch different” fromwhat
he had been doing all along, and that he had “no probl em adapting
to a new conpany nmanagenent style.” This evidence is not

sufficient to raise a fact issue as to Machinchick’s w llingness

2% Al though PB Power correctly notes that its policy is not nandatory, and
that Machi nchick was an at-will enployee, these facts do not elimnate the
i nference of pretext raised by its failure to follow an internal conpany policy
specifically stating that it should be “followed in nost circunstances.”

% In his deposition, Mke Betz indicated that it would take six nonths

for an enployee to devel op a sufficient track record under the cradl e-to-grave
plan in order to be conprehensively eval uat ed.

14



and ability to adapt to the cradl e-to-grave strategy.

W need not rest here, however, because Machinchick also
argues that he raised a fact issue as to whether his age was a
nmotivating factor in PB Power’s decision to terminate him In a
m xed-notive case involving an enploynent decision based on a

“mxture of legitimate and illegitimte notives,” the plaintiff
need only prove that the illegitimte notive was a notivating
factor in the decision.® Once the plaintiff neets this burden, the
enpl oyer nmay seek to avoid liability by proving that it woul d have
made the sanme enploynent decision in the absence of the
illegitimate di scrimnatory notive.3 The enpl oyer’s burden on this

score is effectively that of proving an affirmative defense. *

VWhen considered as a whole, we find that the evidence

81 Rachid, 376 F.3d at 310 (citations and internal quotation marks
omtted).

%2 1d. at 312; see Money v. Aranto Servs. Co., 54 F.3d 1207, 1217 (5th
Cr. 1995) (“[Under [the m xed-notive analysis], once a plaintiff presents
direct evidence of discrimnation, the burden of proof shifts to the enployer to
show that the sane adverse enpl oynent deci sion would have been made regardl ess
of discrimnatory aninus.”).

33 Mboney, 54 F.3d at 1216 (“Although Price Wat er house can be characterized
as a nmethod to prove discrimnation, the m xed-notives theory is probably best
viewed as a defense for an enployer.”); see also Price Waterhouse, 490 U S. at
246 (“[T]he enployer’'s burden is nost appropriately deened an affirmative
defense: the plaintiff nust persuade the factfinder on one point, and then the
enployer, if it wishes to prevail, nust persuade it on another.”). By requiring
the plaintiff to prove that discrimnation was a notivating factor, and then
pl aci ng the burden of proving that the enpl oynent decision would have been nmade
even absent discrimnation on the enployer, we effectively enmploy a “but-for”
standard of causation. However, once the presence of discrimnation as a notive
has been established, the burden of persuasion rests with the enployer to
di sprove that such discrimnation had a determi native or causal effect upon its
decision. See Price Waterhouse, 490 U S. at 249 (noting that a court that finds
for the plaintiff under this standard “has effectively concluded that an
illegitinate notive was a ‘but-for’ cause of the enploynent decision.”).

15



present ed by Machi nchi ck woul d all ow a reasonable jury to find that
his age was a notivating factor in PB Power’s decisionto term nate
him As aresult, PB Power could prevail on sunmary judgnent only
by establishing that it would have term nated Machi nchick even
absent considerations regarding his age. PB Power has neither
briefed nor argued this point on appeal.3* Thus, we find that
summary judgnent was not proper with respect to Machi nchi ck’s ADEA
claim
|V

In his second point of error, Machinchick argues that the
district court erred in granting sunmary judgnent on his TCHRA
claim The TCHRA provi des that an “unl awful enpl oynent practice is
est abl i shed when the conpl ai nant denonstrates that . . . age .
was a notivating factor for an enploynent practice, even if other
factors also notivated the practice.”® |n Quantum Chem cal Corp.
v. Toennies, the Texas Suprene Court held “that ‘a notivating
factor’ is the correct standard of causation for the plaintiff in
all TCHRA unl awful enploynment practice clains,” regardless of
whet her the plaintiff relies on direct or indirect evidence to

build his case.® Case |aw follow ng Toenni es has confirnmed that

34 See Robinson v. Quarantee Trust Life Ins. Co., 389 F.3d 475, 481 n.3
(5th Cr. 2004) (“Failure adequately to brief an issue on appeal constitutes
wai ver of that argunent.”).

3 Tex. LaB. Cooe ANN. & 21.125(a) (Vernon 1996) (enphasis added).

36 47 S.W3d 473, 481 (Tex. 2001).
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at summary judgnent, the McDonnel | Dougl as burden-shifting anal ysis
still applies to discrimnation clainms brought under the TCHRA. ?¥

In order to establish a prinma faci e case of age discrimnation
under the TCHRA, a plaintiff nust prove that she “(1) is a nenber
of a protected class; (2) was discharged; (3) was qualified for the
position fromwhich she was di scharged; and (4) was either repl aced
by soneone outside the protected class, replaced by soneone
younger, or was otherw se discharged because of her age.”3 Once
the plaintiff establishes a prima facie case, the “burden of
production shifts to the enployer to articulate a legitinmate,
nondi scrim natory reason for the disparate treatnent.”* |f the
enpl oyer conmes forward with nondiscrimnatory reasons for the
enpl oynent decision, the plaintiff is “required to show either 1)
the reasons were not true but, rather, were a pretext for
discrimnation, or 2) even if the reasons were true, another

notivating factor was . . . age.”*

87 See Wal -Mart Stores, Inc. v. Canchola, 121 S.W3d 735, 739 (Tex. 2003)
(“I'n discrimnation cases that have not been fully tried on the nerits, we apply
t he burden-shifting anal ysis established by the United States Suprene Court.”);
accord Kokes v. Col |l ege, 148 S. W 3d 384, 391 (Tex. App.-Beaunont 2004, no pet.);
Cty of Austin Police Dep’t v. Brown, 96 S. W3d 588, 596 (Tex. App.-Austin 2003,
pet. disnd); Russo v. Smith Int'l, Inc., 93 S.W3d 428, 433-34 (Tex.
App. —Houst on [ 14t h] 2002, pet. denied).

%8 See Russo v. Smith Int'l, Inc., 93 S.W3d 428, 435 (Tex. App.-Houston
[ 14th] 2002, pet. denied); Hartis v. Mason & Hanger Corp., 7 S.W3d 700, 705
(Tex. App.-Anarillo 1999, no pet.).

% Kokes, 148 S.W3d at 391; Russo, 93 S.W3d at 437.

40 Kokes, 148 S.W3d at 393. The Kokes court phrased this requirenent in
nore general terns as follows: “If the enployer neets its burden of production,
the only relevant question is whether the plaintiff presented evidence the
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We can det ect no neani ngful distinction between this anal ysis,
and the one we now apply to ADEA clains follow ng our decision in
Rachi d. Thus, we find that sunmmary judgnent was i nproper on
Machi nchi ck’s TCHRA cl aimfor the sanme reasons that it was i nproper
on his ADEA claim

\Y

Because Machinchick presented sufficient evidence to raise
genui ne fact issues under both the ADEA and the TCHRA with respect
to whether his age was a notivating factor in PB Power’s deci sion
totermnate him we reverse the judgnent of the district court and
remand this case for trial on the nerits.

REVERSED and REMANDED for trial.

enpl oyer nade its decision based on race, gender or age, despite the enployer’s
prof fered explanation.” 1d. at 391 (citing Raytheon Co. v. Hernandez, 540 U S
44 (2003); St. Mary's Honor Cr. v. Hicks, 509 U S. 502, 507-08 (1993)).
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