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FI NGER FURNI TURE COVPANY | NC.
Plaintiff - Counter Defendant - Appell ee,
vVer sus
COVMONVEALTH | NSURANCE COVPANY

Def endant - Counter C aimant - Appell ant.

Appeal fromthe United States District Court
for the Southern District of Texas

Bef ore REAVLEY, DeMOSS and PRADO, Circuit Judges.
PRADO, G rcuit Judge.

This appeal arose froma dispute between an insurer,
appel I ant Commonweal t h | nsurance Conpany (Comonwealth), and its
i nsured, appellee Finger Furniture Conpany (Finger). Finger owns
seven furniture stores in Houston, Texas. Beginning on June 8,
2001 and continuing into June 9, 2001, the heavy rains of
Tropical StormAllison hit the Houston area and caused severe
fl oodi ng. Because of the flooding, Finger’ s enployees could not
access the Finger store that housed the conpany’ s central
conputer system As a result, Finger could not operate any of
its Houston stores on Saturday, June 9, 2001, and no sales were
made on that date. Al of Finger’'s stores opened at various
ti mes on Sunday, June 10, 2001. The foll owi ng weekend, June 16-
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17, 2001, sales soared after Finger slashed its prices and
custoners purchased furniture at discounted prices.

After the flooding, Finger filed a claimfor sales |ost on
June 9-10, 2001 under the business-interruption provision of its
i nsurance contract with Commonweal th. Commonweal th denied the
claim After an unsuccessful nediation effort, Comonweal th
initiated a declaratory judgnent action agai nst Finger.
Commonweal th and Fi nger stipulated that Finger incurred a gross-
earni ngs | oss of $325,402.86 on June 9-10, 2001.! Finger filed
its answer and countercl ai med seeki ng $342,029.32 in stipul ated
| osses. This figure was based on the $325,402.86 in | ost sales
pl us $16, 626.46 for expenses incurred to determne its claim
under the policy.

Both parties noved for summary judgnent. The magistrate
j udge recommended that the district court enter summary judgnent
in favor of Finger for $342,029.32. The district court adopted
the magi strate judge’s recomendati on and entered judgnment in
favor of Finger. Finger then asked for attorney’ s fees. The
magi strate judge recommended that the district court grant
Finger’s request, with sonme exceptions. The district court
entered an award of $79,201.00 for attorney’s fees. Comonwealth
appeal ed.

Whet her Summary Judgnent WAs Proper

This figure is based on Finger’'s sal es experience on June
10- 11, 2000, the sane weekend as the flood during the prior year.
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The first issue in this appeal is howto calculate a | oss
under the business-interruption provision of Finger's policy with
Commonweal th. Commonweal th contends the district court should
have offset Finger’'s |osses on June 9-10, 2001 with Finger’s
post-storm profits on June 16-17, 2001. Finger, however,
contends that the policy | anguage does not all ow Cormonwealth to
consider Finger’'s post-stormprofits in determning Finger’s
busi ness-interruption | osses. According to Finger, Commonweal th
seeks to expand the policy | anguage to avoid paying Finger’s
| osses on June 9-10, 2001.

This court reviews the “legal determnations in a district
court’s decision to grant sunmary judgnent de novo, applying the
sane standards as the district court to determ ne whet her summary
j udgment was appropriate.”? Summary judgnent is proper where,
after view ng the evidence in the |ight nost favorable to the
nonnmovant, the record indicates that no genuine issue of materi al
fact exists.® Interpretation of a contract is a purely |egal
matter; and therefore, this court reviews the district court’s

construction of Finger’'s policy de novo.* Because this is a

2Gonzal ez v. Denning, 394 F.3d 388, 391 (5th Cir. 2004)
(citations omtted).

3 d.

‘See Sentry Ins. v. RJ. Wber Co., 2 F.3d 554, 556 (5th
Cir. 1993) (explaining that the reach of an insurance contract is
a matter of |aw reviewed de novo).
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diversity case, this court nust apply Texas contract lawto
interpret the policy.® In Texas, if a policy is worded so that
it can be given only one reasonabl e construction, the court nust
enforce the policy as witten.® Here, the business-interruption
provi sion has only one reasonable interpretation.

The busi ness-interruption provision provides in rel evant
part:

[ Conmonweal t h] shall be |liable for the ACTUAL LGSS

SUSTAI NED by insured resulting directly from such

interruption of business, but not exceeding the

reduction in gross earnings | ess charges and expenses

whi ch do not necessarily continue during the

i nterruption of business.
* k%

In determ ning the anount of gross earnings covered

hereunder for the purposes of ascertaining the anount

of | oss sustained, due consideration shall be given to

t he experience of the business before the date of the

damage or destruction and to the probabl e experience

thereafter had no | oss occurred.
Commonweal th clainms that Finger did not sustain an actual | oss
under this provision because Finger made up the sales that it did
not make on June 9-10, 2001 on June 16-17, 2001. This position,
however, ignores the policy’s instructions about how to cal cul ate
a business-interruption |oss.

The policy | anguage indicates that a business-interruption

°See ldeal Mut. Ins. Co. v. Last Days Evangelical Ass'n, 783
F.2d 1234, 1240 (5th Cr. 1986) (stating that a federal court
must apply the substantive |aw of the forumstate in a diversity
action).

6See Puckett v. U S. Fire Ins. Co., 678 S.W2d 936, 938
(Tex. 1984).



loss will be based on historical sales figures. Specifically,
the policy states that “due consideration shall be given to the
experience of the business before the date of the damage or
destruction and to the probabl e experience thereafter had no | oss
occurred.” Historical sales figures reflect a business’s
experience before the date of the damage or destruction and
predi ct a conpany’s probabl e experience had the | oss not
occurred. The strongest and nost reliable evidence of what a
busi ness woul d have done had the catastrophe not occurred i s what
it had been doing in the period just before the interruption.
Commonweal th conplains that this interpretation does not
account for Finger’'s profits on June 16-17, 2001, but the
busi ness-1 oss provision says not hing about taking into account
actual post-damage sales to determ ne what the insured would have
experienced had the stormnot occurred. The contract |anguage
does not suggest that the insurer can | ook prospectively to what
occurred after the loss to determ ne whether its insured incurred
a business-interruption loss.’” Instead, the policy requires due
consi deration of the business’ s experience before the date of the
| oss and the business’s probabl e experience had the | oss not
occurred. Finger’s historical sales figures reflect that
consi derati on.

The parties do not dispute that Finger would have earned

"Whet her Finger mtigated its damages is not an issue in
this appeal .



$325, 402. 86 on June 9-10, 2001 if it had been able to open its
stores. No evidence indicates that any of the sales expected for
June 9-10, 2001 were made up on June 16-17, 2001. |In addition,
no evi dence indicates that Finger would have cut its prices for
June 16-17, 2001 had the | oss not occurred. The district court
did not err in calculating Finger’s |oss.
Attorney’'s Fees

The other issue in this appeal is the district court’s award
of attorney’ s fees under the Texas Cvil Practice and Renedi es
Code. Commonwealth clainms that the award i s excessive because it
i ncludes 60.9 hours of prelawsuit |egal work, Finger’s attorneys
billed al nost twice as nuch as Commonweal th’s attorneys, and
Finger’s counsel did not use attorneys assigned to its insurance
division. |In response, Finger argues that the Texas G vil
Practi ce and Renedi es Code does not specify a starting point for
attorney’s fees and di sm sses Commonweal th’s argunents about
excessiveness as irrel evant.

This court reviews Commonweal th’s argunent about the
availability of prelawsuit attorney’s fees de novo® and the

amount of the award for an abuse of discretion.?® Section 38.001

8See Brown v. Fullenweider, 135 S.W3d 340, 346 (Tex.
App. —Fexar kana 2004, pet. denied) (explaining that whether
attorney's fees are available under a particular statute is a
question of law that is reviewed de novo).

°See Coffel v. Stryker Corp., 284 F.3d 625, 640 (5th GCir
2002) (stating that the court of appeals reviews the district
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of the Texas Civil Practice and Renedi es Code provides for the
recovery of attorney's fees for clainms on a witten contract.?°
To be awarded attorney's fees, an insured nust “(1) prevail on a
cause of action for which attorney's fees are recoverable, and
(2) recover damages.”!! Section 38.001 does not specify when a
party may begin to calculate its attorney’'s fees.!?

Commonweal th insists that Finger is not entitled to any of
the fees Finger incurred before the lawsuit, but the case law it
relies on does not suggest that Finger is precluded from
recovering at |east sonme of its prelawsuit fees.® |If a party is

not entitled to attorney’s fees until a conplaint is filed, a

court’s award of attorney’'s fees for an abuse of discretion).
PTEx. Qv. PraC. & ReEM CobeE ANN. 8§ 38. 001 (Vernon 1997).
1Brown, 135 S.W3d at 346-47
12See Tex. GQv. Prac. & Rem CobE ANN. 8§ 38.001 (Vernon 1997).

13See Life Partners, Inc. v. Life Ins. Co. of N Am, 203
F.3d 324, 326 (5th Gr. 1999) (determning that the plaintiff was
not entitled to attorney’s fees prior to anmendi ng his conpl ai nt
to state a cause of action under ERI SA because the original
conplaint failed to state a claimfor which relief could be
granted); Stewart Title Guar. Co. v. Sterling, 822 S.w2d 1, 12
(Tex. 1991) (finding that attorney’s fees were capabl e of
segregation between nonsettling title insurer and settling
vendor, and remandi ng for segregation in order for purchaser to
recover attorney fees fromtitle insurer); Hagedorn v. Tisdale,
73 S.W3d 341, 354 (Tex. App.-Amarillo 2002, no pet.) (concluding
that the evidence supporting an award of attorney’s fees was
legally and factually sufficient even though the tinme spent on
the case was not broken down by person); Walton v. Canon, Short &
Gaston, 23 S.W3d 143, 153 (Tex. App.-El Paso 2000, no pet.)
(considering the sufficiency of the evidence supporting the trial
court's findings of fact regarding attorney’'s fees).
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plaintiff would never be entitled to fees incurred in researching
and drafting a conplaint.! Here, the nagistrate judge
recogni zed that it was inproper for Finger to recover attorney’s
fees associated wth the prelawsuit apprai sal and cl ai m process
and the prelawsuit nediation attenpt. Although the nagistrate
judge did not explain why Finger should not recover those fees,
the insurance policy provides that an appraiser will set the
anmount of | oss where the parties cannot agree. Commopnwealth
shoul d be not required to pay for Finger’'s attorney’ s fees for
t he apprai sal process because the parties contracted for that
possibility. The policy also requires Finger to “assist in
effecting settlenents.” Because the policy requires this
cooperation, Commonweal th should not bear Finger’s expenses for
attorney’s fees associated with a prelawsuit nediation attenpt.
The district court, however, did not include these costs in the
award. The district court properly considered the extent to
whi ch Finger was entitled to prelawsuit fees.

As for excessiveness, Commonwealth’s argunents fail. This
court has set out a nonexhaustive list of factors for considering

t he reasonabl eness of attorney’s fees, ! but this court has not

14See Walton, 23 S.W3d at 153 (upholding an award of
attorney’s fees that included tine spent drafting a conplaint).

15See M d-Continent Cas. Co. v. Chevron Pipe Line Co., 205
F.3d 222, 231 (5th Gr. 2000) (referring to the follow ng as
wel | -known factors: “(1) tinme and | abor required; (2) novelty and
difficulty of the issues; (3) required skill; (4) whether other
enpl oynent is precluded; (5) the customary fee; (6) whether the
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i ndi cated that the anmount of opposing counsel’s fees or a | aw
firms use of particular |awers are considerations. |nstead,
the court has explained that the fact that the district court’s
award exceeds the anount billed by the other party “is not
determ native.”'® The court, however, has considered the tine
and | abor required to litigate a dispute, as well as the novelty
and the difficulty of the disputed issues.! Here, Finger was
required to litigate an issue that a court has never squarely
addressed. On its face, an award of $79, 201 does not appear
unreasonable to litigate an issue of first inpression. The
district court did not abuse its discretion by entering its
awar d.
Concl usi on

Finger is entitled to judgnent in the anount of its
stipulated loss, and the district court did not err in awarding
attorney’s fees. Consequently, the court affirns the district
court’s judgnent.

AFFI RVED.

fee is fixed or contingent; (7) tinme limtations; (8) the anobunt
i nvol ved and the results obtained; (9) the attorneys' experience,
reputation and ability; (10) the ‘undesirability’ of the case;
(11) the nature and length of the professional relationship with
the client; and (12) awards in simlar cases”).

18See Brantley v. Surles, 804 F.2d 321, 327 (5th Cir. 1986).
"See M d-Continent Cas. Co., 205 F.3d at 231.
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