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WENER, Circuit Judge:

Treating the Petition for Rehearing En Banc filed by ConAgra
G ocery Products Co. as a Petition for Panel Rehearing, the
Petition for Panel Rehearing is GRANTED, the prior panel opinion,

Rodriguez v. ConAgra Grocery Products Co., No. 04-11473 (5th Gr.

filed Nov. 14, 2005) is hereby withdrawn, and this opinion is
substituted therefor. As no nenber of this panel, nor judge in
regul ar active service of the court, has requested that the court
be polled on rehearing en banc (FED. R ApP. P. and 5THCGR R 35),
the Petition for Rehearing En Banc is DENI ED.

Plaintiff-Appellant Rudy Rodri guez (“Rodriguez”) brought this
diversity action against Defendant-Appellee ConAgra Gocery

Products Co. (“ConAgra”) under the Texas Conm ssi on on Human R ghts



Act (“TCHRA") alleging disability discrimnation on the basis of
hi s di abetes. The district court denied Rodriguez’s notion for
partial summary judgnent and granted ConAgra’s. W reverse, grant
partial summary judgnment to Rodriguez, and remand to the district
court for further proceedings consistent with this opinion.
| . FACTS AND PROCEEDI NGS

Rodri guez was di agnosed with Type Il diabetes in 1997. The
general term“di abetes” enconpasses a category of diseases, all of
whi ch are characterized by hypergl ycem a —hei ght ened bl ood sugar
levels —resulting fromthe difficulty of the body to elimnate
sugar (glucose) from the blood stream A healthy body produces
insulin at adequate | evel s and uses that insulin to nove sugar from
the bl ood streamto within the body’s cells where the sugar is used
for sustenance. A Type Il diabetic |ike Rodriguez typically has
both a reduced ability to produce insulin and a reduced ability to
use the insulin that his body does produce. As a result, sugar
builds up in the blood stream |eading to hyperglycem a, one of the
nmost significant dangers Type |l diabetics face. Hyper gl ycem a
devel ops gradually, though, and is capable of detection by
nmoni toring bl ood sugar |evels.

ConAgra owns a plant in Fort Wrth, Texas, at which it
produces Ranch Style Beans. In January 2002, a tenporary staffing
agency placed Rodriguez at this plant where, until Mrch of that

year, he perforned heavy manual | abor, includi ng unl oadi ng delivery



trucks and lifting heavy sacks of beans.

Based on the quality of Rodriguez’'s work, a supervisor
recommended to the plant’s Human Resources Manager, Elza Zanora,
that ConAgra offer Rodriguez a permanent position. In late
February 2002, ConAgra offered Rodriguez a job as a “Production
Uility” enployee in the plant’s production area. The offer was
contingent on Rodriguez’s passing a background check, a drug
screen, and a physical exam

The following nonth, wth offer in hand, Rodriguez visited
Cccupational Health Solutions (“OHS”), a private clinic with which
ConAgra had a standing contractual arrangenent to perform all of
its preenpl oynent physical exans. OHS s Dr. Jerry Morris perforned
Rodri guez’ s physical exam Pursuant to the OHS-ConAgra contract,
Dr. Morris was to assess Rodriguez’s nedical qualification for the
Production Uility position at ConAgra. Significantly, however,
ConAgra had never provided Dr. Morris with any data or restrictions
applicable to the position, and Dr. Mirris admtted that when he
exam ned Rodri guez he knew not hi ng of Rodriguez’s job offer or the
qualifications necessary for the Production Utility position.

Dr. Morris performed a urinalysis on Rodriguez, which showed
an elevated concentration of glucose in his urine. Based on
Rodriguez’s concentrated level of glucose and the fact that
Rodri guez coul d not renenber the nane of his treating physician or
the name of the nedication he was taking to control his diabetes,
Dr. Morris concluded that Rodriguez’s di abetes was “uncontrol |l ed.”
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On the nedical formthat Dr. Morris submtted to ConAgra, he wote
that Rodriguez was “[n]ot nedically qualified” for the position at
t he pl ant because of “uncontroll ed di abetes.” Dr. Mrris alsotold
Rodriguez that he did not believe Rodriguez was controlling his
di abet es.

Rodriguez immediately disputed Dr. Mrris’'s assessnent,
informng himthat Rodriguez “had [had] a conplete physical not
even two nonths ago and [his] physical was all right and [he] was
taking pills for [his diabetes] and everything and [he] never had
no trouble.” Indeed, Rodriguez’s oral nedical history and physica
exam confirnmed that he suffered no physical or nental problens
attributable to his diabetes. And, Dr. Mrris testified that he
observed no ill-effects attributable to Rodriguez’'s di abetes.

Fol | ow ng t he exam Rodriguez took his conpl eted nedical form
to Zanora. She thereupon infornmed Rodriguez that he woul d not be
hired because (1) he had failed the physical exam and (2) Dr.
Morris did not recomend himfor enploynent.

Four days after ConAgra withdrew the job offer, Rodriguez
filed a charge of discrimnation with the Equal Enploynent
Qpportunity Conmm ssion (“EECC’) and the Texas Comm ssion on Human
Rights (“TCHR’). After both organizations failed to find a
vi ol ation of Rodriguez’ s rights, the TCHR i ssued hima ri ght-to-sue
letter. That was in June of 2002; two nonths | ater, Rodriguez sued

ConAgra in Texas state court, alleging that ConAgra violated the



TCHRA! when it refused to hire himbecause of what it perceived to
be uncontrolled diabetes. ConAgra renoved the case to federa
court on the basis of diversity jurisdiction,? but the district
court remanded it in Novenber of 2002, after concluding that the
diversity jurisdiction statute’s anount-in-controversy requirenent
was not satisfied. Rodriguez filed an anended original petitionin
state court, and ConAgra again renoved the suit on diversity
grounds, after which the matter proceeded in federal court.

I n October 2003, ConAgra filed a notion for summary judgnent,
and Rodriguez filed for partial summary judgnent. In granting
ConAgra’s notion and di sm ssing Rodriguez’s clains with prejudice,
the district court reasoned that “Rodriguez . . . failed to present
any evidence tending to denonstrate that his enpl oynent offer was
wi t hdrawn because of the fact that he had di abetes.”® “Rather, the
overwhel m ng undi sputed evidence is that Zanora withdrew the job
offer because she believed that Rodriguez’s diabetes was
uncontrolled.”* This, according to the district court, is “a
distinction with a difference”; “nunmerous courts have concl uded,
al beit on differing grounds, that an enployer’s adverse action in

response to a plaintiff’s failure to control an otherw se

1 Tex. LaB. Cope § 21. 051.
228 U S.C 8§ 1332.

3 Rodriquez v. Conagra Grocery Prods. Co., No. 4:03-CV-055-Y,
at 5-6 (N.D. Tex. filed Sept. 16, 2004).

4 1d. at 6 (enphasis in original).
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controllable illness does not give rise to a disability
discrimnation claim”> And, in the district court’s opinion,
di abetes is a “generally controllable” illness.® Therefore, ruled
the court, Rodriguez did not have a claim under the TCHRA. '
Rodriguez tinely filed a notice of appeal.?
1. ANALYSI S
A Standard of Revi ew
W review both grants and deni als of sunmary judgnent notions
de novo.°® “[l]f the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with affidavits,
show that there is no genuine issue as to any material fact
and that the noving party is entitled to a judgnent as a matter of

| aw,” then sunmary judgnent in favor of that party is appropriate.
Initially, it is the noving party’s burden to “show that] thereis
no genui ne i ssue of material fact”; if that burden is net, then the

nonnmovi ng party nust “produce evidence or designate specific facts

5

o

6

P

7

o

8 Rodriguez is supported in this case by several amci: the
EECC, the Anmerican Associ ation of Retired Persons; Advocacy, Inc.;
t he Anerican D abetes Associ ation; and the Coalition of Texans with
Disabilities.

® Gowesky v. Singing River Hosp. Sys., 321 F.3d 503, 507 (5th
Cr. 2003).

1 FeEp. R Qv. P. 56(c); see also Celotex Corp. v. Catrett, 477
U S 317, 322-23 (1986).
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showing the existence of a genuine issue for trial.” I n
conducting our analysis, we resolve any doubts and draw any
reasonable inferences raised by the evidence in favor of the
nonnovi ng party. 2

B. The Texas Commi ssion on Human Rights Act and the Anericans
with Disabilities Act

The TCHRA, like the Anericans with Disabilities Act (“ADA"), 13
prohi bits enpl oynent -based discrimnation grounded in an
i ndividual’s disability.* Gventhe simlarity between the ADA and
the TCHRA, Texas courts “l ook to anal ogous federal precedent for
gui dance when interpreting the Texas Act.”?® As nust federal
diversity courts when deciding an issue of state law, we wll
followthe Texas courts’ lead. Qur analysis today is thus focused
on those anal ogous federal precedents and their interpretation of
the federal act banning discrimnation in enploynment on the basis

of disability: the ADA

11 Gowesky, 321 F.3d at 507 (internal quotation nmarks omtted).
12 1 d.
1342 U S.C 8§ 12101 et seq.

4 Tex. LaB. Cobe & 21.051 (characterizing as “an unl awful
enpl oynent action” an adverse enploynent action taken by an
enpl oyer because of an individual’'s “disability”).

1 NME Hosps., Inc. v. Rennels, 994 S . W2d 142, 144 (Tex.
1999); see also Herrera v. CTS Corp., 183 F. Supp. 2d 921, 925
(S.D. Tex. 2002) (“The [ TCHRA] purports to correlate state laww th
federal law in the area of discrimnation in enploynent. Federal
| aw prohi biting disability discrimnation by enployers is found in
the . . . [ADA], and thus courts nust look to this statute in
interpreting the TCHRA. ") (citations and quotations omtted).
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The ADA nmakes it unlawful for an enployer to discrimnate
against “a qualified individual with a disability because of the
disability of such individual in regard to job application
procedures, the hiring, advancenent, or discharge of enployees,
enpl oyee conpensation, job training, and other terns, conditions,
and privileges of enploynent.”'® The ADA defines a “qualified
individual with a disability” as “an individual with a disability
who, with or wthout reasonable accommobdation, can perform the
essential functions of the enpl oynent position that such indivi dual
hol ds or desires.”! “The term‘disability’ neans, with respect to
an individual — (A) a physical or nental inpairnent that
substantially limts one or nore major life activities of such
individual; (B) a record of such an inmpairnent; or (C being

regarded as having such an inpairnent.”*® Finally, even if an

enpl oyer discrimnates against a “qualified individual with a
disability,” that enployer can avoid liability by asserting a
legitimate justification for its action, including that the
plaintiff, if hired, would “pose a direct threat to the health or

safety of other individuals in the workplace.”?®

1642 U S.C § 12112(a).

7 1d. 8§ 12111(8).

8 1d. 8§ 12102(2)(A)-(C (enphasis added). The parties agree
that diabetes is a “physical . . . inpairnent” within the neaning
of the TCHRA/ ADA

19 |d. § 12113(b).



Taken together, these statutory rules require that a plaintiff
situated |like M. Rodriguez establish three elenents: (1) At the
ti me he sought enploynent he had a “disability” within the neaning
of the ADA; (2) he was qualified for the position for which he
sought enploynent; and (3) he was not hired because of his
di sability.? ConAgra has wai ved any argunent that Rodriguez was
not qualified for the Production Uility position,? and it has
expressly declined to enploy the “direct threat” defense to
liability. Thus, the instant dispute turns entirely on the first
and third of the Gonzal es prongs: At the tinme that ConAgra w t hdrew
its offer to enploy Rodriguez, did he have a “disability” within
the neaning of the ADA, and, if so, did ConAgra withdraw the job
of fer because of that disability.

We conclude that the district court erred when it held that
ConAgra did not withdraw Rodriguez’'s job offer because of his
di abetes. Rodriguez has adduced sufficient evidence to establish
that: (1) He was “regarded as” substantially inpaired in a major
life activity by ConAgra; and (2) ConAgra withdrew its offer to

enpl oy hi mbecause of his perceived disability. As we explain nore

20 See Gonzales v. City of New Braunfels, Tex., 176 F.3d 834,
836 (5th Gr. 1999); Hamlton v. Sw. Bell Tel. Co., 136 F. 3d 1047,
1050 (5th Gir. 1998).

21 ConAgra waived this argunment by failing to brief it. See
Commc’ n Workers of Am v. Ector County Hosp. Dist., 392 F.3d 733,
748 (5th Gr. 2004); see also FED. R Arp. P. 28(a)(9) (A (stating
that appellant’s brief nust contain “appellant’s contentions and
the reasons for them wth citations to the authorities and parts
of the record on which the appellant relies”).
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fully below, ConAgra’s argunent that Rodriguez’s “failure to
control” his diabetes obviates the protection of the ADAis a red
herring. This case is not about “failure to control”; rather, it
is a garden variety “regarded as disabled” case. |In such cases,
the question of control is never relevant: Any rule requiring that
a plaintiff exercise sone |evel of control over his inpairnment —
assum ng argquendo that such a rule even exists —is relevant and

applies only in an actual disability case. At its core, this case

is about the TCHRA/ADA's enphasis on treating inpaired job

applicants as individuals. ConAgra s bl anket policy of refusing to

hire what it characterizes as “uncontrolled” diabetics violates
this fundanental tenet of ADA law, it enbraces what the ADA
detests: reliance on “stereotypes and generalizations”?? about an
i Il ness when maki ng enpl oynent deci si ons.

1. ConAgra Regarded Rodriguez as “Disabled” Wthin the
Meani ng of the TCHRA/ ADA

a. Background Law
This case falls squarely under the “regarded as” prong of the
ADA’' s di sjunctive definition of disability. Rodriguez’s theory of
recovery is that at the tinme ConAgra withdrew his job offer, it
regarded him as having a physical inpairnment that substantially
limted himin the magjor life activity of working, not that he in

fact had such an inpairnent.

2 EECC v. Prevo’'s Family Mt., Inc., 135 F.3d 1089, 1097 (6th
Cir. 1998).
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Under the ADA, a plaintiff is “regarded as” disabled if he:
(1) has an inpairnment which is not substantially limting
but which the enployer perceives as . . . substantially
limting . . ; (2) has an inpairnent which is
substantially I|n1t|ng only because of the attitudes of
others towards such an inpairnment; or (3) has no
inpairnment at all but is regarded by the enployer as
having a substantially limting inpairnent.?3
Rodri guez asserts that his case falls wwthin the first of Bridges’s
three categories. Accordingly, Rodriguez had to show that at the
time ConAgra withdrew his job offer (1) his diabetes did not
actually substantially limt himin amjor |ife activity, and (2)
ConAgra nonet hel ess perceived his diabetes to be substantially
limting. As Rodriguez grounds his “regarded as” claim on the
major |ife activity of working, ? he had to denonstrate that ConAgra

bel i eved that he was “unable to work in a broad class of jobs.”?

To that end, Rodriguez needed to prove that ConAgra perceived him

to be “precluded fromnore than one type of job, a specialized job,

2 Bridges v. City of Bossier, 92 F.3d 329, 332 (5th Cir.
1996) .

2 In this circuit, “[t]he ability to engage in gainful
enpl oynent” qualifies as a mgjor life activity. Gowesky, 321 F. 3d
at 508; see also 29 C F.R 8 1630.2(j)(3) (delineating the contours
of the major life activity of working).

25 Sutton v. United Air Lines, Inc., 527 U S. 471, 491 (1999)
(enmphasi s added); see also 29 CF.R 8 1630.2(j)(3)(i) (Defining
“substantially limt[ed] in the maor life activity of working as
“significantly restricted in the ability to performeither a cl ass
of jobs or a broad range of jobs in various classes as conpared to
the average person having conparable training, skills, and
abilities. The inability to performa single, particular job does
not constitute a substantial limtationinthe myjor life activity
of working.”).
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or a particular job of choice.”? Rodriguez unm stakably carries
thi s burden.

b. Rodri guez’ s Evi dence

(i) Rodriguez Proved that H's D abetes Was Not
Substantially Limting

Rodri guez adduced sufficient evidence to establish that his
di abetes did not substantially limt himinammjor |[ife activity.
For exanple, Rodriguez stated in his affidavit: “At no tine in ny
life have | experienced any physical or nmental problem other than
a tenporary illness or injury, that has affected ny ability to
wor k. ” H s personal physician, Ranon D. Garcia, averred that
“[flor as long as | have been treating Rudy Rodriguez, dating back
to approximately 1999, he has not suffered any conplications as a
result of his diabetes.” As ConAgra nade no attenpt to chall enge
this evidence, we conclude that Rodriguez’s diabetes did not
substantially limt himin a mjor life activity.

The only evidence in the record that could be used to find
that Rodriguez’s diabetes was in fact substantially [imtingis the
hyperbole of Dr. Mrris that “outside of a padded room where he
could even then fall and break his neck from dizziness or

fainting,” there is no working environnent in which Rodri guez woul d

26 Sutton, 527 U. S. at 492.
-12-



be safe.?” But as we explain below, 2 Dr. Mrris did not base his
assessnent of Rodriguez’s fitness for working on the individualized
review of Rodriguez that the ADA requires.?® An assessnent not
reached in an individualized manner is not an assessnent that we
can credit, at least with regards to whether Rodriguez is actually
substantially limted by his diabetes.?3°

(i1) Rodriguez Proved that ConAgra Regarded H m as
Precl uded From a Wde Range of Jobs

To det erm ne whet her ConAgra regarded Rodriguez’ s di abetes as
a substantially limting inpairnent, we focus on the statenents of
ConAgra itself, primarily those of its decisionmaker, M. Zanora,

and of Dr. Morris, on whom Zanora relied in nmaking her deci sion.?3!

2 ConAgra, though, does not try to use Dr. Morris’s statenent
in this fashion.

28 See infra Part 11.B.3.b.

2% See, e.d., Sutton, 527 U.S. at 482-84.

%1t is, though, an assessnent that we can credit with regards
to whether ConAgra regarded Rodriguez as substantially limted in
the magjor life activity of working. See infra note 31 and
acconpanyi ng text.

31 See Deas v. River West, L.P., 152 F.3d 471, 476 n.9 (5th
Cir. 1998) (citing Runnebaumv. NationsBank of M., 123 F.3d 156,
172 (4th Gr. 1997)).

ConAgra argues that Rodriguez may not rely on the testinony of
Dr. Morris to establish that ConAgra regarded Rodriguez as
substantially limted in a major life activity. This argunent is
meritless. “Enployers do not escape their |egal obligations under
the ADA by contracting out certain hiring and personnel functions
to third parties.” Holiday v. Gty of Chattanooga, 206 F.3d 637,
645 (6th Cr. 2000); see also id. (noting that the “ADA expressly
prohi bits enployers from‘participating in a contractual or other
arrangenent that has the effect of subjecting a covered entity’'s
qualified applicant or enployeeto . . . discrimnation’”) (quoting

- 13-



First, Rodr i guez present ed ConAgra’s response to hi s
interrogatories, in which ConAgra admtted its position that
Rodri guez was not qualified for any other position at its plant:
Interrogatory No. 7: Was Plaintiff qualified for any
ot her positions at ConAgra Foods? Pl ease include in your
answer any positions for which he would have been
qualified with a reasonabl e accommopdati on on your part.
Answer: No.
Alone, this statenent is sufficient to support a reasonable fact-
finder’s conclusion that ConAgra considered Rodriguez unable to
performa broad class of jobs.3 \Wen this statenent is coupl ed
with the fact that ConAgra wi thdrew Rodriguez’s job offer for the

express reason that it viewed him as unfit for the entry-Ievel

Production Uility position —which is a job that, because it

42 U S.C. § 12112(b)(2)); Gllen v. Fallon Anbul ance Serv., Inc.,
283 F.3d 11, 31 (1st Cr. 2002) (relying on Holiday); EEOCC v. Texas
Bus Lines, 923 F. Supp. 965, 973-74 (S.D. Tex. 1996); 42 U S.C. 8§
12112(b)(2) (defining “discrimnate” to include “participating in
a contractual or other arrangenent or relationship that has the
effect of subjecting a covered entity’'s qualified applicant or
enpl oyee with a disability to” discrimnation); cf. 42 US C 8§
12112(d) (1) (extending the ADA' s prohibition of discrimnation to
“medi cal exam nations and inquiries”).

32 In its brief to this court, ConAgra now tries to explain
away this answer, contending that it viewed Rodriguez as not
““qualified for any other positions at the plant” because of a
collective bargaining agreenent that precluded ConAgra from
considering outside hires for fourteen of the plant’s sixteen
positions. W are not convinced.

“ITQualified” is a term of art in the ADA context; an
i ndi vi dual Is “qualified” if “wth or wthout reasonable
accommodati on, [she] can perform the essential functions of the
enpl oynent position that such individual . . . desires.” 42 U S.C

8§ 12111(8) (enphasis added). And w thout caveat, ConAgra flatly
stated that Rodriguez is not “qualified” for any other position at
its plant. Its post-hoc explanation just does not hold water.

-14-



requires only the nost basic skills and abilities, virtually any
abl e- bodi ed person could perform — it follows inescapably that
ConAgra viewed Rodriguez as unfit to performa w de range of | obs.

This sanme analysis applies to Zanora. In her deposition,
Zanora stated that, based on Dr. Mrris’s assessnent, she viewed
Rodri guez’ s di abetes as uncontrolled. She confirnmed that, in her
m nd, an uncontrolled diabetic is one who is not taking his
medi cation. This, according to Zanora, could |l ead to di zzi ness and
bl acking out, thereby preventing Rodriguez from performng the
essential duties of his job. Li ke ConAgra itself, if Zanora
regarded Rodriguez as unable to perform the Production Utility
position because of his diabetes, then there are essentially no
manual | abor jobs for which she regarded him as being able to
perform

Finally, Dr. Morris testified that the results of Rodriguez’s
urinalysis made himunfit to performany manual | abor job. In Dr.
Morris’s own words, “[Q utside of a padded roomwhere he coul d even
then fall and break his neck from di zziness or fainting, | don’'t
know that there would be a safe environnent that we could
construct.”

Thi s summary j udgnent evi dence shows beyond cavil, as a matter
of law, that ConAgra regarded Rodriguez’s di abetes as substantially
limting his ability to engage in the major life activity of
wor ki ng. Undeterred, though, ConAgra continues to disagree.

C. ConAgra’s Position

-15-



I n response to Rodriguez’s conpel I ing evidence, ConAgra w el ds
a broad ax in lieu of a scal pel, arguing expansively that the ADA' s
protection sinply does not extend to Rodriguez. Its flawed
syll ogismgoes: (1) Rodriguez has failed to control his diabetes;
(2) because diabetes is a “generally controllable” illness,?3
ConAgra regarded Rodriguez not as suffering generally from the
i npai rment of di abetes, but rather as suffering fromthe inpairnent

of the nore specific uncontrolled diabetes; ergo (3) uncontrolled

di abetes — or, as ConAgra puts it, a plaintiff’s “failure to
control [his] controllable” inpairment —is not an i npairnent that
is protected by the ADA This overbroad generalization w dely
m sses the mark.

In firing its broadside argunent, ConAgra cites to no |ess
than seventeen decisions purporting to support its proffered
“failure to control” rule. This extensive citation |ist, however,
suffers froma fatal flaw Each decisioninthe list is conpletely
i napposite to this case. In fact —even if we were to assune
arquendo that ConAgra’s “failure to control” rule were a valid

interpretation of the ADA** —the rule itself would remain totally

3% Rodriquez, No. 4:03-CF-055-Y, at 7.

34 Not abl y, ConAgra namkes no attenpt whatsoever to justify the
“failure to control” rule or to explain why it is a legitinmate
readi ng of the ADA. It need not have | ooked far, though, to round
up the conpeting argunments —the rule’s validity, which we need
not address today, is a thorny and contentious i ssue. Conpare Jil
El ai ne Hasday, Mtigation and the Anericans with Disabilities Act,
103 McH L. Rev. 217, 225-26 (2004) (arguing in favor of inposing
a duty on inpaired individuals to mtigate the effects of their
inpairnment) with Sarah Shaw, Comrent, Wiy Courts Cannot Deny ADA
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i napposite to this case.

Fifteen of the seventeen cases to which ConAgra cites are not
“regarded as” disability cases at all: Fourteen of theminvol ved an
actual disability® and one involved the plaintiff’s record of an

actual disability.% |In other words, the plaintiffs in these cases

Protection to Plaintiffs Wwo Do Not Use Available Mtigating
Measures for Their Inpairnents, 90 Ca.. L. Rev. 1981, 1984-85 (2002)
(arguing the opposite).

3% See Heinv. All Am Plywod Co., 232 F.3d 482, 487 (6th Cir.
2000); Burroughs v. Gty of Springfield, 163 F.3d 505, 506 (8th
Cr. 1998); Van Stan v. Fancy Colours & Co., 125 F. 3d 563, 566 (7th
Cr. 1997); Siefken v. Village of Arlington Heights, 65 F.3d 664,
665 (7th Gr. 1995); Wite v. Coyne Int’l Enterprises Corp., No.
3:02-CV- 7505, 2003 W 22060545, at *2 (N.D. Chio July 23, 2003);
Johnson v. Maynard, No. 01-CV.7393, 2003 W 548754, at *4
(S.D.N. Y. Feb. 25, 2003); Rose v. Hone Depot U S. A, Inc., 186 F.
Supp. 2d 595, 596 (D. Md. 2002); Hewtt v. Alcan Al um num Corp.
185 F. Supp. 2d 183, 186 (N.D.N. Y. 2001); Brookins v. Indianapolis
Power & Light Co., 90 F. Supp. 2d 993, 995 (S.D. Ind. 2000);
Tangires v. Johns Hopkins Hosp., 79 F. Supp. 2d 587, 589 (D. M.
2000); Bowers v. Miltinedia Cablevision, Inc., No. 96-1298-JTM
1998 W. 856074, at *4 (D. Kan. Nov. 3, 1998); Pangalos V.
Prudential Life Ins. Co. of Am, No. 96-0167, 1996 W. 612469, at *1
(E.D. Pa. Cct. 15, 1996); Roberts v. County of Fairfax, Va., 937 F.
Supp. 541, 547-48 (E.D. Va. 1996); Franklin v. U S. Postal. Serv.,
687 F. Supp. 1214, 1216 (S.D. Chio 1988).

3% See Wnters v. Pasadena Indep. Sch. Dist., 124 Fed. Appx.
822, 823 (5th Cir. 2005).

The other two cases on which ConAgra relies, Bayless v. Okin
Extermnating Co., No. 02-50560 (5th Cr. My 5, 2003) (per
curianm), and Burrell v. Cummns Geat Plains, Inc., 324 F. Supp. 2d
1000 (S.D. lowa 2004), are equally irrelevant. Both cases did
i nvol ve “regarded as” disability clains. But contrary to ConAgra’s
description of Bayless, we did not reject the plaintiff’s claim
“because his diabetes was not well controlled.” Rat her, we
rejected the plaintiff’s clai mbecause his enpl oyer did not regard
his inpairnent as a “‘permanent or long-termi” |imtation on a
major life activity. No. 02-50560, slip op. at 7-8 (quoting Toyota
Mtor Mg., Ky., Inc. v. Wllians, 534 U S. 184, 198 (2002)). And
in Burrell, the district court grounded its finding that the
plaintiff’s enployer did not regard hi mas substantially limtedin
the major life activity of working on the fact that “in |ight of
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contended that they suffered (or had a record of suffering) froman
i npai rment that actually substantially limted their ability to
engage in a major life activity. This distinction is inportant

because in an “actual disability” case there is sonething for the

plaintiff to control, nanely the substantially |imting inpairnent

fromwhich the plaintiff clains to suffer. |In stark and telling

contrast, “regarded as” disability clains, |ike Rodriguez’s, are

grounded in the foundational distinction that the plaintiff’s
inpairment is not substantially limting. Stated differently, in
this and all other cases involving only a “regarded as” disability

claim there is nothing for the plaintiff to control or nmtigate.

Thus, applying the supposed “failure to control” rule in a
“regarded as” case just makes no sense.?®

In a world governed by ConAgra’ s reasoning, an inpaired but
not substantially limted plaintiff who asserts only a “regarded

as” ADA claim could never succeed: No one can “control” a

[plaintiff’s] skills and the array of jobs available to [him
utilizing those skills, [he] has failed to showthat he is regarded
as unable to performa class of jobs.” 324 F. Supp. 2d at 1017
(enphasi s added). The Burrell court’s only discussion of the
plaintiff’s failure to control his nedical condition was in the
context of howthat failure to control nade the plaintiff a safety
risk to the enployer. [d. at 1018. How this hel ps ConAgra' s case
is unclear, as ConAgra has specifically disavowed any reliance on
the possible safety risks posed by Rodriguez as a basis for its
decision to withdraw his job offer.

87 Cf. Debra Burke & Mal col m Abel, Aneliorating Medication and
ADA Protection: Use It and Lose It or Refuse It and Lose It?, 38
AM Bus. L.J. 785, 800 (2001) (noting that a rule establishing a
duty tomtigate the effects of a substantially limting inpairnent
woul d “appl[y] only to the case of an actual disability”).
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nonlimting inpairnment that by definition is nerely “regarded as”

substantially limting. Such an inagined condition cannot —and
t hus need not —be controlled. An effort |ike ConAgra’ s to apply

the “failure to control” rule to a “regarded as” claimis a | ogi cal
inpossibility that flies in the face of Congress’s and the Texas
| egislature’s explicit determ nations that the ADA and the TCHRA
shoul d protect an individual who is not limted by his inpairnent
but who is nonetheless “regarded as” substantially limted.3® W
reject ConAgra’ s attenpt to insert interstitially its “failure to
control” rule into this case. Thus, we need not address the
substantive question whether the rule itself is a wvalid
interpretation of the TCHRA/ ADA, |eaving that determ nation for
anot her day. Rodriguez is entitled to sunmary judgnent that
ConAgra regarded him as substantially limted in the major life
activity of working by his diabetes.

2. ConAgra Concedes that It Wthdrew Rodriguez’s Job O fer
Because of Hi s D abetes

ConAgra has nmade resolution of this prong of the TCHRA/ ADA
analysis easy: In its appellate brief, ConAgra tw ce concedes
(albeit coupled with an irrelevant caveat) that it wthdrew
Rodriguez’s job offer because it regarded him as substantially
limted by his diabetes in the major life activity of working. 1In
that caveat, ConAgra continues to contend that the allegedly

“uncontrolled” nature of Rodriguez’'s diabetes saves it from

38 See 42 U.S.C. § 12102(2)(C): Tex. Las. CooE § 21.051.
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liability. At its core, ConAgra s argunent is that Rodriguez’s
alleged “failure to control” his diabetes constitutes alegitimate,

nondi scrimnatory justification (a la MDonnell Douglas Corp. v.

Geen®*®) for its withdrawal of Rodriguez’'s job offer. This argunent
depends for its very viability on ConAgra’ s underlying assunption
that its “failure to control” rule is both valid and applicable in
this “regarded as” action: Rodriguez’s alleged “failure to control”
his diabetes would qualify as a “legitimate”* justification for
ConAgra’s withdrawal of the job offer only if a “failure to
control” one's substantially limting inpairnent did in fact
obviate the protection of the ADA. This contention, however, is
yet another red herring: As we have already enphasized, this is a
“regarded as” case, so the purported “failure to control” rule,
even if valid, sinply does not apply here and thus need not be
addressed today. ConAgra s admi ssion that it w thdrew Rodri guez’s
job offer because of its perception that he suffers from

uncontroll ed di abetes, is the functional equival ent of an adm ssi on

that it wthdrewthe offer because it regarded hi mas substantially

limted by his diabetes.

Rel ated to the “because of” prong of the TCHRA/ ADA anal ysis is
the question of discrimnatory intent. On this point, ConAgra
argues that neither Rodriguez nor we have any reason to believe

that it harbors ill-will towards diabetics as a class. W agree,

3% 411 U S 792, 802 (1973).

2 1d.
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especially considering the evidence establishing that ConAgra
enpl oys a nunber of diabetics —al beit those whomit characteri zes
as “controlled” —at its Ranch Style Beans plant. But both that
evi dence and ConAgra’ s assertion are beside the point. This case
is one of those rare ADA cases in which we are presented with
direct (rather than circunstantial) evidence of discrimnatory
intent: ConAgra and Ms. Zanora have both admtted that Rodriguez
did not get his job because of his allegedly uncontroll ed di abetes.
Because we are concerned under the ADA with aninus directed at the
disability, and not necessarily with aninus directed at the
individual, it is of no nonent that ConAgra harbors no ill-wll
t owar ds Rodriguez or any ot her diabetic individuals. [|ts adm ssion
is nore than enough for us to grant Rodriguez partial summary

judgment of liability on his disability discrimnation claim®

41 ConAgra puts forth two additional argunents that, because
the “failure to control” rule is inapplicable to this case, are
al so easily dismssed. First, ConAgra argues that the TCHRA/ ADA
does not protect a plaintiff whose enployer m stakenly regards a

plaintiff’s controllable inpairnent as uncontroll ed. Second,
ConAgra argues that Rodriguez presented no evidence to the district
court that his diabetes was in fact under control. QObviously, both

argunents assune that the “failure to control” rule applies here.
As we have shown, it does not, nmaking both argunents neritless.
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3. The Al l egedly Uncontrolled State of Rodriguez’s Di abetes
Does not Provide a Legitimate Justification for ConAgra’s

Wt hdrawal of the Job O fer
Even if ConAgra’'s “failure to control” rule were a valid
interpretation of the ADA and even if Rodriguez’'s diabetes
actually were wuncontrolled, for another independent reason

ConAgra’s assertion of theruleinthis case as a justification for

wthdrawing Rodriguez’s job offer fails MDonnell Douglas’s

requi renment of legitimacy. |In assessing Rodriguez’s fitness for
the Production Utility position, ConAgra failed to followthe ADA s
mandate that it neasure the inpact of Rodriguez’ s diabetes on his

ability to work in an individualized manner.* Wthout such an

i ndi viduali zed assessnent, ConAgra had no way of know ng whet her
Rodriguez’s presuned failure to control his diabetes would actually
prevent himfromperform ng the requirenents of the position. Such
know edge, however, is a key conponent of each of the cases
involving an actual (or a record of an actual) disability that
ConAgra cites in support of its “failure to control” rule. Every

one of those courts was presented with particularized evidence of

how the inpaired enployee’s failure to control his inpairnent

42 | ndeed, had there been an individualized review of
Rodriguez’s abilities, we likely would not even be here today.
This is a “regarded as” case of disability discrimnation; as such
it is premsed on ConAgra’'s m staken perception of Rodriguez as
substantially limted by his diabetes. Had ConAgra perforned the
i ndividualized review the ADA requires, it likely would have
di scovered that Rodriguez is not actually substantially [imted by
hi s di abet es.
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rendered himunable to performhis job adequately.*® Here, there
was no such particularized evidence, and there could not have been
any without the individualized review required by the ADA I n
fact, all of the particul arized evi dence avail abl e to ConAgra about
Rodriguez’s ability to perform his job established exactly the
opposite: He received the full-tinme enploynent offer precisely

because he was already performng up to ConAgra’'s expectations.

Wt hout any actual evidence of Rodriguez’s unsuitability for the

Production Uility position, ConAgra had to rely on precisely the

type of stereotypes and generalizations about diabetes and
di abetics that the ADA abhors.* Such reliance is inperm ssible;
it renders ConAgra’'s purportedly legitimate justification for its

w t hdrawal of Rodriguez’s job offer discrimnatory.

43 See, e.qg., Siefken, 65 F.3d at 667 (holding that “when an
enpl oyee knows that he is afflicted wwth a disability, needs no
reasonabl e accommodation fromhis enployer, and fails to neet the
enployer’s leqgitimte job expectations, due to his failure to
control a controllable disability, he cannot state a cause of
action under the ADA.") (enphasis added).

4 Gllen, 283 F.3d at 29 (quoting Prevo’'s Famly Mt., Inc.,
135 F. 3d at 1097).
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a. The TCHRA/ADA's Requirenent of |Individualized
Assessnent

In its Sutton,* Toyota Mdtor Mnufacturing,* and Mirphy v.

UPS, Inc.* decisions, the Suprenme Court repeatedly enphasized “t he

i ndi vi dual i zed approach of the ADA."“® The ADA is, after all, an
anti-discrimnation |aw, as such, it is neant to di scourage —not
to pronote —t he use of class-based grounds in enploynent-rel ated
deci si onmaki ng. Under this individualized approach, the question
whet her an applicant is disabled nust be answered “in . . . a case-
by-case manner.”* Enployers cannot rely on “perceptions of [a]
di sability based on ‘nyth, fear or stereotype’ "% rather, they nust

evaluate an applicant in her actual state. In other words, an

enpl oyer nust focus on whether the particular applicant before it
is actually substantially [imted by his inpairnent and on whet her
the applicant is actually capable of performng the essential

functions of the job at issue.? This enphatic focus on the

4% 527 U.S. at 482-84.
4 534 U.S. at 198-99.
47 527 U.S. 516, 521 (1999).

48 Sutton, 527 U. S. at 484; see also Kapche v. Gty of San
Antoni o, 304 F.3d 493, 499 (5th Gr. 2002) (“These intervening
Suprene Court cases consistently point to an individualized
assessnment mandated by the ADA under various sections of the
Act.”).

49 Toyota Mbtor Mg., Ky., Inc., 534 U S at 198.

50 29 C.F.R § 1630.2(1) App.

51 See Sutton, 527 U.S. at 482-84; cf. Nawot v. CPCInt'l, 277
F.3d 896, 904 (7th Gr. 2002) (noting that in analyzing whether a
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i ndi vidual applicant’s actual abilities “effectuate[s] one of the
primary goals of the ADA: ‘to prohibit enployers from naking
adver se enpl oynent deci si ons based on st er eot ypes and
general i zations associated with the individual’ s disability rather

than on the individual’s actual characteristics.’”% Further, the
i nportance of proceeding in a case-by-case nmanner is even nore
pronounced when an inpairnent such as diabetes is at issue: “An
i ndividualized assessnent of the effect of an inpairnent is

particularly necessary when the inpairnent is one whose synptons

vary widely fromperson to person.”>3

b. ConAgra Did Not Assess the Effect of Rodriguez’s
Di abetes in an Individualized Manner

The record in this case unequivocally establishes that ConAgra

did not base its decision to withdraw Rodriguez’s job offer on the

plaintiff is disabled, courts should not “neander in ‘would, could,
or shoul d-have’ land”; rather, courts should “consider only the
[mtigating] neasures actual |y taken and consequences that actually
follow).

2 Gllen, 283 F.3d at 29 (quoting Prevo’'s Famly Mt., Inc.,
135 F. 3d at 1097); see also Sutton, 527 U S. at 483 (rejecting an
approach to the disability determnation that wuld “force

[enpl oyers to rely on] general information about . . . an
inpairment . . . , rather than on the individual’s actual
condition”). Such generalizations about diabetes clearly

influenced the district court’s resolution of this case, as shown
by its characterization of diabetes as “generally controllable.”
See Rodriguez, No. 4:03-CV-055-Y, at 7. Under an individualized
approach to the ADA, whether or not diabetes is “generally
controllable” sinply is not relevant. What is relevant is the
specific and individualized effect of the diabetes on the plaintiff
at issue.

53 Toyota Motor Mg., Ky., Inc., 534 US at 199 (enphasis
added) .
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ki nd of individualized and fact-intensive assessnent envi sioned by
the ADA. To start with, Rodriguez’'s offer was w thdrawn on the
basi s of ConAgra’s bl anket determ nation that it would not hire any
diabetic who its physicians characterize as “uncontrolled,”
regardl ess whet her the particul ar di abetic m ght be able to perform
the essential functions of the job at issue. Such a policy not
only ignores the ADA' s mandate that enpl oyers consider an inpaired
applicant on the basis of his actual abilities, but it also
enpower s ConAgra to nake an end-run around the ADA' s prohi bition of
di scrim nation.

Any possible doubt as to whether ConAgra proceeded in an
i ndividualized manner is dispelled by M. Zanora' s deposition
testi nony showi ng that her view of Rodriguez’ s diabetes (and of

di abetes in general) was col ored by “stereotypes and

% A hypothetical case will illustrate the potential for
ConAgra’s end-run: Consi der enpl oyee “A” who suffers froma wal ki ng
i npai rment and who, as a result, walks with alinp. Even with his
limp, A is able to perform his job up to his enployer’s
expectations. A's linp could be corrected through the use of a

cane, but for personal, legitinmate reasons, A has chosen not to use
a cane. Unfortunately, A s |inping nakes his enpl oyer, “Z" —who
har bors a prejudi ce agai nst |inpers —unconfortable. Z sends Ato

t he conpany doctor, who conveniently concludes that Ahas failed to
control his otherwi se controll abl e inpairnent by refusing to use a
cane. Under the theory advanced by ConAgra in this case, Z would
then be free, notwthstanding the ADA, and notwithstanding A s
adequate job performance, to termnate A's enploynent sinply
because of Z's disconfort with A s |inp. Z would just need to
foll ow ConAgra’ s argunent here: “Yes, Ais disabled. Yes, he is
otherwi se qualified for his job. And yes, heis performng his job
up to our legitimte expectations. But no, we did not fire him
because of his inpairnment; we fired hi mbecause of his failure to
control his inpairnent. And A's failure to control his
controllable inpairnment is not protected by the ADA.”
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generalizations” about the illness.® At one point, Rodriguez’s
counsel asked Zanor a:

Q Do you know whether all diabetics take nedication?
A: | believe they do, yes.

Q And do you believe that if soneone is diabetic and not
taki ng nmedi cation that they have uncontrol |l ed di abetes?
A: Yes. | understand that to be true.

Q Sois there a way for a diabetic to control diabetes
w t hout medi cation?

A:'I'mould t hi nk not .
Dr. Morris hinself, though, flatly answered “No” when asked in his

deposition whether all diabetics need to take nedication.”
According to Dr. Morris, sonme diabetics are able to manage their
illness through “diet and exercise.”

Thi s exchange denonstrates that Zanora (the deci sionmaker in
this case) harbored fundanental m sunderstandi ngs —and enpl oyed
prej udi ces —about diabetes. Yet despite her m sunderstandi ngs,
Zanora never asked Dr. Morris what he neant to convey by descri bi ng
Rodri guez’s di abetes as “uncontrolled.” Rat her, Zanora relied

unscientifically on her personal concepts about the illness gl eaned

fromworking with diabetics and from having two di abetic parents.

On this flinsy foundati on —and wi thout giving any consi deration
to the actual, individualized i npact of Rodriguez’ s di abetes on his
life — Zanora concluded that she “knowfs] that if [a diabetic]

do[esn’t] have [his] nedication to control diabetes, it certainly

presents a risk factor.” Wen asked what kinds of risks, Zanora

5 Prevo's Family Mt., Inc., 135 F.3d at 1097.
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said, “lI know that, again, talking to our enployees that are
diabetic . . . , that if they're not taking their nedication on
time and if they are not eating the proper foods at specific tines,
it could cause them to becone dizzy and possibly blackout.”
Per haps nost telling is this next statenent by Zanora, as it proves
how deeply her m sunderstanding of diabetes affects her hiring
deci si ons:

Q Wuld you hire a di abetic who does not take nedi cation
to work at ConAgra?

A I would have to say if it’s uncontrolled, if the
di abetes i s uncontrolled, I wouldn't hire —he woul d not
be hired.

To summarize, despite the fact that ConAgra’s own doctor
stated that a diabetic can control his illness w thout nedication,
Zanora elected to rely on her own beliefs regarding the genera
nature of the illness to conclude that any unnedicated diabetic
presents too significant a risk to hire. Her belief, though
anounts to not hing nore than specul ati on about the danger actually
posed by Rodriguez. |ndeed, Zanora admtted as nuch:

Q Let nme put it this way. Do you know if soneone

anal yzed, based on [ Rodri guez’ s] own physi cal

limtations, whether he was, likely, to cause injury to

hi msel f or others?

A: | don’t know.

Post - Sutt on, specul ati on about the hypot hetical risks posed by
a diabetic is not a legitimate ground on which to nake an
enpl oynent deci si on. The Sutton Court, after all, specifically

rejected an approach that “would, in many cases, force [the

deci sionmaker] to nmake a disability determ nati on based on general
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i nformati on about how an uncorrected inpairnment usually affects

i ndi viduals, rather than on the individual’'s actual condition.?5®

That, however, is precisely what happened in this case. Zanor a
decided not to hire Rodriguez based on her general beliefs (and
m sconceptions) about the risks Rodriguez posed as an allegedly
uncontrol | ed diabetic.

Finally, ConAgra cannot escape its obligation to evaluate
Rodriguez’s actual abilities, notwithstanding his diabetes, by
blindly relying on the assessnent of Dr. Morris. Dr. Morris
testified that he had no know edge of the position for which
ConAgra was considering Rodriguez. |ndeed, he had not even been
informed by ConAgra of any of the essential functions for which
Rodri guez woul d be responsible if hired. This, initself, belies
the notion that Dr. Morris subjected Rodriguez to the
i ndividualized assessnent mandated by the ADA As the First
Circuit has noted, “a nedical opinion is often cogent evidence of

nondi scrimnatory intent — in sone instances, it nay even be

%6 Sutton, 527 U.S. at 483 (enphasis added). The EEOC has
el aborated on this point:

The results of a nedical inquiry or exam nation may not
be used to disqualify persons who are currently able to
performthe essential functions of a job, either with or
W t hout an accommobdati on, because of fear or speculation
that a disability may indicate a greater risk of future
injury, or absenteeism or nmy cause future workers

conpensati on or insurance costs.

EQuaL EMPLOYMENT OPPORTUNITY COW SSION, TECHNI CAL ASSI STANCE MANUAL ON THE
EMPLOYMENT PROVISIONS (TITLE |) OF THE AVERICANS WTH DI SABILITIES ACT 8§ 6.4
(1992) (enphasi s added).
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enough to justify summary judgnent — but the nere obtaining of
such an opi nion does not autonmatically absolve the enployer from
l[iability under the ADA. "% The enployer has an obligation to
ensure that its applicants are treated as individuals; “[t]hus, an
enpl oyer cannot slavishly defer to a physician’ s opinion wthout
first pausing to assess the objective reasonableness of the
physi cian’s concl usi ons. "%
CONCLUSI ON

For the foregoing reasons, we reverse the district court’s
grant of ConAgra’ s notion for summary judgnent and that court’s
deni al of Rodriguez’s notion. Further, we grant Rodriguez’s notion
for partial summary judgnment, holding as a nmatter of |aw that
ConAgra discrimnated agai nst Rodriguez under the TCHRA; and we
remand this case to the district court for a determ nation of the
guant um of Rodri guez’ s danages.

REVERSED i n part; RENDERED in part; and REMANDED

> Gllen, 283 F.3d at 31 (citations omtted).

8 1d.; see also Holiday, 206 F.3d at 645 (reversing sunmary
judgnent in favor of enployer because “[c]ourts need not defer to
an individual’s doctor’s opinion that is neither based on an
i ndividualized inquiry mandated by the ADA nor supported by
obj ective scientific and nedi cal evidence”).
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