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The court reconsidered this case en banc in order to
determ ne whether an arbitrati on award nust be vacated for “evi dent
partiality,” 9 US C § 10(a)(2), where an arbitrator failed to
di scl ose a prior professional association wth a nenber of one of

the law firnms that engaged him We conclude that the Federal

Arbitration Act (“FAA’) does not nmandate the extrene renedy of

Crcuit Judge KING did not participate in the decision.



vacatur for nondisclosure of a trivial past association, and we
reverse the district court’s contrary judgnment, but it is necessary
to remand for consideration of appellee’ s other objections to the
arbitral award

BACKGROUND

The facts are undi sputed. |In January 2001, New Century
Mor t gage Cor poration (“New Century”) |icensed an aut omat ed software
support programfrom Positive Software Solutions, Inc. (“Positive
Software”). | n Decenber 2002, during negotiations for a renewal of
that |icense, Positive Software all eged that New Century copi ed t he
program in violation of the parties’ agreenent and applicable
copyright law. Positive Software then filed this |awsuit agai nst
New Century in the Northern District of Texas alleging breach of
contract, msappropriation of trade secrets, m sappropriation of
intellectual property, copyright infringenment, fraud, and other
causes of action. Positive Software sought specific perfornmnce,
nmoney damages, and injunctive relief.

In April 2003, the district court granted Positive
Software’s notion to prelimnarily enjoin New Century from using
t he program and, pursuant to the parties’ contract, submtted the
matter to arbitration. Follow ng American Arbitration Association
(“AAA") procedures, the AAA provided the parties with a list of
potential arbitrators and asked the parties to rank the candi dat es.

After review ng biographical information, the parties selected



Peter Shurn to arbitrate the case, as he had the highest conbi ned
ranki ng. The AAA contacted Shurn about serving as an arbitrator,
and he agreed, after stating that he had nothing to disclose
regardi ng past relationships with either party or their counsel.

After a seven-day hearing, Shurn issued an eighty-six
page witten ruling, concluding that New Century did not infringe
Positive Software’s copyrights, did not msappropriate trade
secrets, did not breach the contract, and did not defraud or
conspire against Positive Software. He ordered that Positive
Sof tware take nothing onits clains and granted New Century $11, 500
on its counterclains and $1.5 mllion in attorney’s fees.

Upon | osing the arbitration, Positive Software conducted
a detailed investigation of Shurn’s background. It discovered that
several vyears earlier, Shurn and his fornmer law firm Arnold,
White, & Durkee (“Arnold White”), had represented the sane party as
New Century’'s counsel, Susman Godfrey, L.L.P., in a patent
litigation between Intel Corporation and Cyrix Corporation (“the
Intel litigation”). One of Susman Godfrey’s attorneys in the New
Century arbitration, Qphelia Cam fia, had been i nvolved in the Intel
litigation.

The Intel litigation involved six different |awsuits in
the early 1990s. Intel was represented by seven law firns and at
| east thirty-four lawers, including Shurn and Cam fla. The di spute
i nvol ved none of the parties to the arbitration. Cam fia partici-
pated in representing Intel in three of the |awsuits from August
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1991 until July 1992, although her nanme renai ned on the pl eadi ngs
in one of the cases until June 1993. I n Septenber 1992, Shurn
along with twelve other Arnold Wlite attorneys, entered an
appearance in two of the three cases on which Cam ia worked
Al t hough their nanmes appeared together on pleadings, Shurn and
Cam fla never attended or participated in any neetings, telephone
calls, hearings, depositions, or trials together.

Positive Software filed a notion to vacate the
arbitration award, alleging that the award had been procured by
fraud, Shurn had manifestly disregarded applicable |aws, and,
despite the lack of contact between Shurn and Cam fia, Shurn had
been biased, as evidenced by his failure to disclose his past
connection to Cam fia. In Septenber 2004, the district court
granted Positive Software’s notion and vacated the award, finding
that Shurn failed to disclose “a significant prior relationship
wth New Century’s counsel,” thus creating an appearance of

partiality requiring vacatur. Positive Software Solutions, Inc. V.

New Century Mortgage Corp., 337 F. Supp. 2d 862, 865 (N. D. Tex.

2004). New Century appeal ed, and a panel of this court affirned
the district court’s vacatur on the ground that the prior
relationship “mght have conveyed an inpression of possible

partiality to a reasonable person.” Positive Software Sol utions,

Inc. v. New Century Mrtgage Corp., 436 F.3d 495, 504 (5th Gr.

2006). Neither the district court nor the appellate panel found



that Shurn was actually biased toward New Century. This court
granted New Century’'s petition for rehearing en banc.
DI SCUSSI ON

To assure that arbitration serves as an efficient and
cost-effective alternative to litigation, and to hold parties to
their agreenents to arbitrate, the FAAnarrowy restricts judicial
review of arbitrators’ awards. The ground of vacatur alleged here
is that “there was evident partiality” in the arbitrator.! The
meani ng of evident partiality is discernible definitionally and as
construed by the Suprene Court and a nunber of our sister circuits.

On its face, “evident partiality” conveys a stern
st andar d. Partiality neans bias, while “evident” is defined as
“clear to the vision or understanding” and is synonynous wth

mani f est, obvious, and apparent. \Webster’s Ninth New Coll eqgi ate

Dictionary 430 (1985). The statutory |anguage, with which we
al ways begin, seens to require upholding arbitral awards unl ess
bias was clearly evident in the decisionnakers.

The panel decision here disagreed with the straight-
forward interpretation, however, and concluded that, in “a
nondi scl osure case in which the parties chose the arbitrator,” the
“arbitrator selected by the parties displays evident partiality by

the very failure to disclose facts that m ght create a reasonable

! 9 US.C 8§ 10(a)(2)(“[TlIhe United States court in and for the
district wherein the award was nade may nmake an order vacating the award upon the
application of any party to the arbitration . . . where there was evident
partiality or corruption in the arbitrators . . . .").
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inpression of the arbitrator’s partiality.” 436 F.3d at 502. The
panel acknow edged a | ack of any actual bias in this award even as
it substituted a reasonable inpression of partiality standard for
“evident” partiality in cases of an arbitrator’s nondi sclosure to

the parties. The panel believed this different standard to be

requi red by the Suprenme Court’s decision in Commpnweal th Coati ngs

Corp. v. Continental Cas. Co., 393 U S. 145, 89 S. & . 337 (1968),

which interpreted § 10(b).?2

How Commonweal t h Coati ngs guides this court is acritical

i ssue. Reasonabl e m nds can agree that Commobnweal th Coati ngs, |ike

many plurality-plus Suprene Court decisions, is not pellucid.
Justice Black delivered the opinion of the Court and inposed “the
sinple requirenent that arbitrators disclose to the parties any
deal ings that m ght create an i npression of possible bias.” [d. at
149, 89 S. C. at 339. He noted that, while arbitrators are not
expected to sever all ties with the business world, courts nust be
scrupul ous i n safeguarding the inpartiality of arbitrators, who are
given the ability to decide both the facts and the | aw and whose
deci sions are not subject to appellate review 1d. at 148-49, 89
S. CG. at 339. Thus, arbitrators “not only nust be unbiased but
al so nust avoid even the appearance of bias,” |d. at 150, 89 S. C

at 340, in order to maintain confidence in the arbitration system

2 What was then § 10(b) is now contained in §8 10(a)(2).
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Justice Wiite, the fifth vote in the case, together with
Justice Marshall, purported to be “glad to join” Justice Black’'s
opi nion, but he wote to nmake “additional remarks.” |d. (Wite,
J., concurring). Justice Wite enphasized that “[t] he Court does
not decide today that arbitrators are to be held to the standards
of judicial decorum of Article I1Il judges, or indeed of any
judges.” 1d. Indeed, Justice Wiite wote that arbitrators are not
“automatically disqualified by a business relationship with the
parties before themif . . . [the parties] are unaware of the facts
but the relationship is trivial.” 1d. Wile supporting a policy
of disclosure by arbitrators to enhance the selection process,
Justice Wiite also concluded, in a practical vein, that an
arbitrator “cannot be expected to provide the parties with his
conpl ete and unexpurgated business biography.” Id. at 151, 89
S. . at 340. Hi s opinion fully envisions uphol di ng awards when
arbitrators fail to disclose insubstantial relationships. 1d. at
152, 89 S. . at 341.

I f one | ays primary enphasis on Justice Wiite' s statenent
that he was “glad to join” the plurality, his opinion can be deened
reconcilable with that of Justice Black. Only in that event is the
plurality opinion binding on | ower courts.

Anot her conpelling reading of the opinions is also
possi bl e, however. Justice Black’s opinion uses an egregi ous set
of facts as the vehicle to require broad disclosure of “any
deal ings that m ght create an i npression of possible bias.” [d. at
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149, 89 S. . at 339. Justice Wiite, for his part, hews closely
to the facts and finds it “enough for present purposes to hold, as

the Court does, that where the arbitrator has a substantial

interest in a firmwhich has done nore than trivial business with

a party, that fact nust be disclosed.” 393 U. S at 151-52,
89 S. . at 340-41 (enphasis added). Justice Wite, thus read,
supports anple but not unrealistic disclosure, and he supports a
cauti ous approach to vacatur for nondisclosure. H's “joinder” is
magnani nous but significantly qualified.

The | atter reading i s nore persuasi ve, because it accords
scope to the full Wite opinion, unlike the view that focuses on
the introductory “glad to join” sentence. Thus, Justice Wite's
concurrence, pivotal to the judgnent, is based on a narrower ground
t han Justice Black’s opinion, and it becones the Court’s effective

ratio decidendi. See Marks v. United States, 430 U. S. 188, 193-94,

97 S. Ct. 990, 993-94 (1977).
A majority of circuit courts have concluded that Justice
Wiite’'s opinion did not lend mgjority status to the plurality

opinion. See Nationwide Miut. Ins. Co. v. Hone Ins. Co., 429 F.3d

640, 644 n.5 (6th Cr. 2005 (“[A] majority of the Court did not
endorse the ‘appearance of bias’ standard set forth in the

plurality opinion”); ANR Coal Co., Inc. v. Cogentrix of N.C , Inc.,

173 F.3d 493, 499-500 & n.3 (4th Cr. 1999) (noting that courts
have given Justice Wite's “concurrence particular weight” and

holding that “an arbitrator’s failure to reveal facts nmay be
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relevant in determning evident partiality wunder 9 US.C
8§ 10(a)(2), but that nere nondisclosure does not initself justify

vacatur”); Morelite Constr. Corp. v. NY. Gty D st. Counci

Carpenters Benefit Funds, 748 F.2d 79, 83 n.3 (2d Gr. 1984)

(“Because the two opinions are i npossi ble to reconcile, however, we
must narrow the holding to that subscribed to by both Justices

Wiite and Black”); Merit Ins. Co. v. lLeatherby Ins. Co., 714 F.2d

673, 681 (7th Cr. 1983) (noting that Conmmonwealth Coatings

“provides little guidance because of the inability of a majority of

Justices to agree on anything but the result”); cf. Univ. Conmons-

Ur bana, Ltd. v. Universal Constructors Inc., 304 F.3d 1331, 1339-40

(11th Cr. 2002) (citing Justice Wite' s Comonwealth Coatings

opi nion and permtting vacatur only if facts creating “a reasonabl e

inpression of partiality” are not disclosed); Peoples Sec. Life

Ins. Co. v. Mnunental Life Ins. Co., 991 F.2d 141, 146 (4th G

1993) (“It is well established that a nere appearance of bias is
insufficient to denonstrate evident partiality. Arbitrators are
not held to the sanme ethical standards required of Article |11

judges . . . .” (citations omtted)); O nmsbee Dev. Co. v. G ace,

668 F.2d 1140, 1147, 1150-51 (10th Cr. 1982) (citing Justice

White’ s Commpnweal t h Coati ngs opi nion and requiring “cl ear evi dence

of inpropriety” for vacatur). Wile these courts’ interpretations

of Conmonweal th Coatings may differ in particulars, they all agree

t hat nondi scl osure al one does not require vacatur of an arbitra



award for evident partiality. An arbitrator’s failure to disclose
must involve a significant conprom sing connection to the parties.
This court’s prior caselaw is also consistent with a

narrow readi ng of Commobnwealth Coatings. |In Bernstein Seawell &

Kove v. Bosarge, 813 F.2d 726 (5th Cr. 1987), the losing party in

the arbitration chall enged t he award because of the all eged evi dent
partiality of one of the arbitrators. The arbitrator owned a
fractional share of +the disputed property and had received
comm ssions on the sale of certain interests. The court held the
party had waived his objection to the conposition of the panel.
Nevert hel ess, “[e]ven assum ng no waiver,” he had not produced
evidence of evident partiality,® because “[t]he appearance of
i npropriety, standing alone, isinsufficient.” 1d. at 732 (quoting

Sheet ©Metal Wirkers Int’l Ass’'n Local Union 420 v. Kinney Air

Conditioning Co., 756 F.2d 742, 746 (9th Cr. 1985)). The court

also noted that “[e]vident partiality nmeans nore than a nere

appearance of bias.” |d. (quoting Florasynth, Inc. v. Pickholz,

750 F.2d 171, 173 (2d Gr. 1984)).

Only the Ninth Crcuit has interpreted Comobnwealth

Coatings, as the panel nmgjority did, to de-enphasize Justice

Wiite's narrowi ng | anguage. See Schmtz v. Zilveti, 20 F.3d 1043

(9th Gr. 1994). In Schmtz, the court criticized case |aw

8 The discussion surrounding the court’s finding of no evidence of
evident partiality is an alternative holding, not dicta, and accordingly, its
di scussion of evident partiality is binding precedent on any subsequent panels.
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suggesting “that an inpression of bias is sufficient while an

appearance [of bias] is not.” |d. at 1047. Comobnweal th Coati ngs,

it held, does not nmerit such a “hairline distinction.” | d.

Schmtz not only interpreted Commonweal th Coatings to mandate a

“reasonabl e i npressi on of bias” standard i n nondi scl osure cases but
went on to vacate an arbitral award where the arbitrator had not
hi msel f been aware of the potential conflict and had failed to
undertake due diligence to ascertain and then disclose it to the

parties.* Even if one ignores the extension of Commobnwealth

Coatings by Schmtz, the undisclosed relationship between the
arbitrator’s firmand Pru-Bache’s parent conpany was nore current,
concrete and financially neaningful than the co-counsel
relationship in the present case. Schmtz is an outlier that | ends
little support to Positive Software.

As we have concluded, the better interpretation of

Commonweal th Coatings is that which reads Justice White' s opinion

holistically. The resulting standard is that in nondisclosure
cases, an award may not be vacated because of a trivial or
i nsubstantial prior relationship between the arbitrator and the

parties to the proceeding. The “reasonabl e inpression of bias”

4 In Schnitz, the arbitrator’s law firm previously had represented
Prudential Insurance Co., the parent of Pru-Bache Securities, the prevailing
party in the arbitration. The representation involved at |east nineteen cases
over athirty-five year period, including a case that ended | ess than two years
before the arbitration. The arbitrator had revi ewed docunents nam ng t he parent
conpany, but did not run a conflict check for the parent or disclose any of his
firms earlier representations of the parent conpany prior to the arbitration.
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standard is thus interpreted practically rather than w th utnost
rigor.

According to this interpretation of Commobnwealth

Coatings, the outconme of this case is clear: Shurn’s failure to
disclose a trivial former business relationship does not require
vacatur of the award. The essential charge of bias is that the
arbitrator, Peter Shurn, worked on the sanme litigation as did
Ophelia Cam fia, counsel for one of the parties. They represented
Intel in protracted patent litigation that l|lasted from 1990 to
1996. Cam fa and Shurn each signed the sane ten pleadings, but
t hey never net or spoke to each other before the arbitration. They
were two of thirty-four lawers, and fromtwo of seven firns, that
represented Intel during the lawsuit, which ended at | east seven
years before the instant arbitration.

No case we have di scovered in research or briefs has cone
close to vacating an arbitration award for nondi scl osure of such a
sl ender connection between the arbitrator and a party’s counsel.
In fact, courts have refused vacatur where the undisclosed

connections are nuch stronger. See, e.q., Mntez v. Prudentia

Sec., Inc., 260 F.3d 980, 982, 984 (8th Cr. 2001) (no vacatur; as

general counsel for a conpany, arbitrator had enpl oyed si xty-eight
attorneys, paying them $2.8 mllion in fees, from the law firm
representing one of the parties in the arbitration); ANR Coal

173 F. 3d at 495-96 (no vacatur; arbitrator’s law firmrepresented
conpany that indirectly caused the dispute in the arbitration by

12



buying | ess fromthe defendant, who in turn sought to buy | ess from

the plaintiff); Al-Harbi v. Gtibank, N. A, 85 F.3d 680, 682 (D.C

Cr. 1996) (no vacatur where arbitrator’s fornmer Jlaw firm
represented party to the arbitration on unrelated matters);

Lifecare Int’l, Inc. v. CD Med., Inc., 68 F.3d 429, 432-34 & n.3

(11th Gr. 1995) (no vacatur where arbitrator had nenorialized
prior scheduling dispute with an attorney from the law firm
representing one of the parties and nentioned it eighteen nonths
|ater at the arbitration; arbitrator also failed to disclose that

he becane “of counsel” to a law firm the prevailing party had
interviewed for the purpose of obtaining representation in the
i nstant dispute and that had reviewed the contract involved in the
case two years prior; court found this, at best, showed a “renote,

uncertain, and specul ative partiality”); Health Servs. Mint. Corp.

v. Hughes, 975 F.2d 1253, 1255, 1264 (7th Cr. 1992) (arbitrator
knew one of the parties, had worked in the sane office with him
twenty years ago, and saw hi m about once a year since; the court
found this relationship “mnimal” and insufficient to vacate);

Merit Ins., 714 F.2d at 677, 680 (no vacatur; arbitrator had worked

directly under the president and principal stockhol der of one of
the parties for three years, ending fourteen years prior to the
arbitration; the Seventh Circuit noted that “[t]ine cools enotions,

whet her of gratitude or resentnent”); O nsbee Dev. Co., 668 F. 2d at

1149-50 (no vacatur where arbitrator and law firmrepresenting a
party had clients in conmmon; requiring vacatur under such facts

13



woul d “request that potential neutral arbitrators sever all their
ties with the business world” (internal quotation omtted)).
The relationship in this case pales in conparison to

those in which courts have granted vacatur. See, e.q.

Commonweal th Coatings, 393 U.S. at 146, 89 S. . at 338 (business

relationship between arbitrator and party was “repeated and
significant”; the party to the arbitration was one of the
arbitrator’s “regular custoners”; “the relationship even went so
far as to include the rendering of services on the very projects

involved inthis lawsuit”); Oson v. Merrill Lynch, Pierce, Fenner

& Smth, Inc., 51 F.3d 157, 159 (8th Cr. 1995) (arbitrator was a

hi gh-ranking officer in a conpany that had a substantial ongoing
busi ness rel ati onship with one of the parties); Schmtz, 20 F. 3d at
1044 (arbitrator’s law firmrepresented parent conpany of a party
for decades, including within tw years of the arbitration);
Mrelite, 748 F.2d at 81 (arbitrator’s father was General President
of the union involved in the arbitrated dispute).

Finally, evenif Justice Wite's “joinder” is not read as

alimtation on Justice Black’s opinion in Commbnweal th Coati ngs,

and the controlling opinion enphatically requires arbitrators to
“disclose to the parties any dealings that mght create an
i npression of possible bias,” 393 U. S. at 149, 89 S. . at 339, we
cannot find the standard breached in this case. The facts of

Commonweal th Coatings are easily distinguishable. I n Commpnwealth

Coatings, the arbitrator and a party had a “repeated and
14



significant” business relationship. 1d. at 146, 89 S. C. at 338.
The relationship involved fees of about $12,000 paid to the
arbitrator by the party, extended over a period of four or five
years, ended only one year before the arbitration, and even
i ncl uded the rendering of services on the very projects involved in
the arbitration before him 1d. Such a relationship bears little
resenbl ance to the tangential, limted, and stale contacts between

Shurn and Cam fia. Nothing in Conmmonwealth Coatings requires

vacatur for the undisclosed relationship in this case.
Concl usi on

Awardi ng vacatur in situations such as this would
seriously jeopardize the finality of arbitration. Just as happened
here, losing parties would have an incentive to conduct intensive,
after-the-fact investigations to discover the nost trivial of
rel ati onshi ps, nost of which they Ii kely woul d not have objected to
i f disclosure had been made. Expensive satellite litigation over
nondi sclosure of an arbitrator’s “conplete and unexpurgated
busi ness bi ography” wll proliferate. Ironically, the “nere
appearance” standard would nmake it easier for a losing party to
chal l enge an arbitration award for nondi scl osure than for actua
bi as.

Mor eover, requiring vacatur based on a nere appear ance of
bi as for nondi scl osure would hold arbitrators to a hi gher ethical

standard than federal Article 11l judges. In his concurrence
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Justice Wiite noted that the Court did not decide whether

“arbitrators are to be held to the standards of judicial decorum of

Article 11l judges, or indeed of any judges.” |d. at 150, 89 S
. at 340 (Wiite, J., concurring). This cannot nean that
arbitrators are held to a higher standard than Article Il judges.
Had this sane relationship occurred between an Article |1l judge

and the sanme | awyer, neither disclosure nor disqualification would

have been forced or even suggested. See Chitinmacha Tribe of La. V.

Harry L. Laws Co., 690 F.2d 1157, 1166 (5th Cr. 1982) (rejecting

a finding of judicial bias where the federal judge had represented
a party to the case in an unrelated matter at |east six years
prior). Wiile it is true that disclosure of prior significant
contacts and busi ness deal i ngs bet ween a prospective arbitrator and
the parties furthers informed selection,® it is not true, as
Justice Wiite's opinion perceptively explains, that “the best
informed and nost capable potential arbitrators” should be
automatically disqualified (and their awards nullified) by failure

to inform the parties of trivial relationships. Commonweal t h

Coatings, 393 U.S. at 150, 89 S. C. at 340.
Finally, requiring vacatur on these attenuated facts

woul d rob arbitration of one of its nost attractive features apart

5 The Anerican Arbitration Association (“AAA"), whose rul es governed
this proceeding, requires broad prophylactic disclosure of “any circunstance
likely to affect inpartiality or create an appearance of partiality,” so that
parties may rely on the integrity of the selection process for arbitrators.
Whet her Shurn’ s nondi scl osure ran afoul of the AAA rul es, however, is not before
us and plays no role in applying the federal standard enbodied in the FAA
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fromspeed and finality —expertise. Arbitration would |ose the
benefit of specialized know edge, because the best |awers and
prof essionals, who nornmally have the |longest |ists of potentia
connections to disclose, have no need to risk blem shes on their
reputations from post-arbitration lawsuits attacking them as
bi ased.

Nei t her the FAA nor the Suprene Court, nor predom nant
case law, nor sound policy countenances vacatur of FAA arbitra
awards for nondisclosure by an arbitrator unless it creates a
concrete, not specul ative i npression of bias. Arbitrati on may have
flaws, but this is not one of them The draconian renedy of
vacatur is only warranted upon nondisclosure that involves a
significant conprom sing relationshinp. This case does not cone
close to neeting this standard.

The judgnent of the district court is REVERSED, and the

case i s REMANDED FOR FURTHER PROCEEDI NGS.
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REAVLEY, Circuit Judge, dissenting, joined by WIENER, GARZA, BENAVIDES, and
STEWART:

In 1968 the Supreme Court held that an arbitral award could not stand where the
arbitrator had failed to disclose a past rel ationship that might give theimpression of possible
partiality.® The Court has never changed that holding; it isthe law that rules us today. But
themgority of thiscourt disapprove of that |aw becausethey prefer to protect arbitratorsand
their awards when they fail to disclose prior relationships with parties or counsel. They
therefore changethelaw for thiscase and, to makeit appear asif their transgression does not
maitter, trivialize their report of the past relationship. | dissent because this court may not
overrule a decision of the Supreme Court.

Commonwealth Coatings

A.C. Samford Overseas, Inc. was the general contractor on six large construction
projectsin Puerto Rico. Commonwealth Coatings Corporation had the painting subcontract
for the projects. A dispute arose about Commonwealth’s performance and then its
abandonment of the work. The dispute went to three arbitrators, and the unanimous award
of all three awarded Samford $15,872.35. Commonwealth appealed to the First Circuit on
the sole ground of the failure of Capacete, the impartia arbitrator selected by the other two

arbitrators, and of appellee Samford, the successful party, to disclose their past relationship.

1 Commonwealth Coatings Corp. v. Cont’| Cas. Co., 393 U.S. 145, 89 S. Ct.
337 (1969).
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Capacete was amajority owner of an engineering company that had donework for Samford,
including work with the architects planning the projects at issue. He had done no work on
the construction or any matter related to questions in the arbitration. When Capacete was
being selected to be the third arbitrator, he was not asked about a prior relationship with
Samford. The circuit court affirmed the denial of the attack on the award in the absence of
bias or prejudice.?

The Supreme Court granted certiorari and vacated thearbitral award, sayingthat while
the arbitrator had shown no improper motives, hewasrequired to “ discloseto the parties any
dealings that might create an impression of possible bias.” 1d. at 147-49. The mgority
opinion waswritten by Justice Black. Justice White also wrote and began by saying: “While
| am glad to join my Brother Black’s opinion in this case, | desire to make these additional
remarks.” SiX justices vacated the award even though the arbitrator had been fair and
impartial.

The Commonwealth Coatings opinions of Justice Black (with Warren, Douglas, and

Brennan joining) and Justice White (with Marshall joining) are not lengthy. They are easily
compared and easily reconciled. Both opinionsemphasizetheimportance of impartiality for
those who decide controversy. Justice White distinguishes the role of judges from that of
arbitrators in that the arbitrator’s relation with a party isimmaterial — so long as the other

party isinformed in advance and makes no objection. And hepointsout that atrivial relation

2 Commonwealth Coatings Corp. v. Cont’| Cas. Co., 382 F.2d 1010 (1st Cir.
1967).
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would not create an impression of possible bias so asto meet therule stated by Justice Black.
Justice White' s contribution emphasizes the importance of establishing an atmosphere of
frankness at the outset of an arbitration by disclosure when the parties are free to reject the
arbitrator or accept him with knowledge of the relationship. | am confident that Justices
White and Marshall knew what they were saying when they said they joined Justice Black’s
opinion, and were not describing it asthe maority opinion only to be“magnanimous’ asour
court now says. Furthermore, it is quite pellucid that six Justices of the Court agreed that,
despite the fairness and impartiality of the arbitrator, failure to disclose “any dealings that
might create an impression of possible bias’ justifies vacatur of the award. The Court did
vacate that award only for that reason.

Commonwealth Coatings and the Circuit Courts

The majority opinion manages to substitute actual bias, or the reasonable impression
of bias, or concreteimpression of biasfor the Supreme Court’ sruling that dealingsthat might
create only an impression of possible bias must be disclosed. And it purports to join other
circuitsto hold that non-disclosure al one does not require vacatur of an arbitral award. If the
circuit courts could overrule the Supreme Court, the majority might be on a bit firmer

ground, because the Commonwealth Coatings ruling has not been well received by some of

the circuit courts.

For example, Judge Posner declared in 1983 in Merit Insurance Co. v. Leatherby

Insurance Co., 714 F.2d 673, 680 (7th Cir.), that the test of the undisclosed relationship must

be so intimate asto cast seriousdoubt onthearbitrator’ simpartiality. Eventhough the attack
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onthearbitral award there was under Rule 60(b) and wasrej ected because the award did not
create a substantial danger of an unjust result, Judge Posner took the occasion to say that

Commonwealth Coatings “provides little guidance because of the inability of a mgority of

Justices to agree on anything but the result.” 1d. at 681. The following year the Second
Circuit had a case where the relationship was of father to son, known from the outset, but

Judge Kaufman addressed Commonwealth Coatings as though the opinions of Justice Black

and Justice White could not be reconciled and as though they had addressed disqualification

of arbitrators rather than failure to disclose. Morelite Constr. Corp. v. New Y ork City Dist.

Council Carpenters Benefit Funds, 748 F.2d 79, 82-83 & n.3 (1984). Judge Kaufman saw

aproblem with Justice Black’ s statement that arbitrators must avoid the appearance of bias.
Id. at 82-83. All will agree with Justice Black’s statement that any tribunal trying
controversies must avoid bias and the appearance of bias, 383 U.S. at 150, 89 S. Ct. at 340,
but this was not a statement of the disclosure requirement of the Court. Other courts have
transposed the Supreme Court’ s disclosure requirement to avoid the “appearance of bias.”

See, e.q., Sunkist Soft Drinks v. Sunkist Growers, 10 F.3d 753, 758 (11th Cir. 1993);

Apperson v. Fleet Carrier Corp., 879 F.2d 1344, 1358 n.19 (6th Cir. 1989); Middlesex

Mutual Ins. Co. v. Levine, 675 2d 1197, 1200 (11th Cir. 1982).

We should distinguish the Commonwealth Coatings requirement for disclosure of

prior relationshipswhen arbitrators are being selected fromwhat will disqualify an arbitrator

after selection. The majority misses that distinction in its discussion of Bernstein Seawell

& Kovev. Bosarge, 813 F.2d 726 (5th Cir. 1987).
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The majority departs from the Supreme Court’ sruling by following those courts that

have decided that Commonwealth Coatingsisaplurality or a“pluraity-plus’ opinion.® But

the majority opinion, likethe opinionsonwhichit relies, do not explain how Justice Black’s
majority opinion is irreconcilable with Justice White's concurrence. Aside from Justice
White's statement that he was glad to join the majority opinion and the substance of his
remarks, Justice Whitedid not articulatean alternativerational e. Justice Whitemerely stated
what the Court did not hold, which is not inconsistent with the majority opinion.

The Ninth Circuit followed Commonwealth Coatings in Schmitz v. Zilveti, 20 F.3d

1043 (9th Cir. 1994). Inthat casethedistrict court had denied vacatur because the arbitrator
was unaware of hisfirm’s representation of the parent company of a party because he had
run a conflict check on the party but not the parent company, and therefore no evident
partiality existed. The Ninth Circuit correctly distinguished cases of bias or appearance of

bias and failure to disclose, rejected the view that Commonwealth Coatings was only a

plurality decision, and applied the non-disclosure rule of the Supreme Court.

Thejudicial disfavor of Commonwealth Coatings, while receiving surprisingly little

treatment, has not gone unnoticed by commentators. One observed that “[f]ederal courts

have floundered in the wake of Commonweath Coatings’ treating Justice White's

concurrence as authoritative and standing for a different holding even though Justice White

3 Apperson, 879 F.2d at 1358 n.19; Morelite Constr. Corp., 748 F.2d at 83;
Merit Insurance Co., 714 F.2d at 681-82; Middlesex Mutual Ins. Co., 675 F.2d at 1200.
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“does not expressly define the standard that should govern arbitrator conduct. His opinion
only makesit clear that . . . arbitrators will be governed by a standard | ess than the standard

governing judges.” Elizabeth A. Murphy, Note, Standards of Arbitrator Impartiality: How

Impartial Must They Be?, 1996 J. Disp. RESOL. 463, 470.

While | can understand the desire to protect the finality of arbitration awards and
avoid areturn to extended court expense and delay, this does not justify evading the law of
the Supreme Court by misstating it or by avoiding it by bleaching the evidence of possible
partiality. Nor should we missthe need to promote theimpartiality of arbitratorsinthistime
when that is the favored method of dispute resolution. Influence can so easily corrupt the
decision-making process even when it is not recognized by the magistrate or arbitrator
himself. And to prove biasor improper influenceisrarely possible. It isimperative that we
not allow even the good faith or memory of the potential arbitrator to control the disclosure

decision for, as the Justices made clear in Commonwealth Coatings, it is the protection and

reassurance of the party that matters most.*

Positive Software v. New Century Mortgage

4 Perhaps the rule should be different when disclosure of all relationshipsis
expressly required to be made at the outset. And perhaps some allowance should be made
for a three member panel of arbitrators, as distinguished from the selection of a single
arbitrator by the parties.

The Supreme Court in Commonwealth Coatings derived the statutory authority for
vacating the award on the grounds of evident partiality or the use of undue means. 9 U.S.C.
§ 10. It might also be said that an arbitrator who fails to make a significant disclosure is
guilty of “misbehavior by which the rights of any party have been prejudiced.” 8§ 10(a)(3).
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Coming to the case on appeal, New Century seeks borrowers by telemarketing and
employs computer devicesto call prospects. In January of 2001, New Century obtained a
licensefrom Positive Softwareto usethe software product L oan Force devel oped by Positive
Software. Positive Software was then told by former employees of New Century that it was
reverse-engineering or copying Loan Force in the effort to develop its own software and
dispense with Loan Force. The Software Subscription Agreement, § 7A, prohibited that
conduct. Positive Software terminated the license, caled for an audit and return of its
software, and filed this lawsuit in February of 2003.

Despite assurances by counsel of New Century, efforts by Positive Software and the
court for the return of the software and disclosure of its use failed. Positive Software
enlisted theaid of thedistrict court inaseriesof hearingsin March and April that culminated
on April 28, 2003 in an injunction and protective order by the court, based on afinding that
New Century had copied Positive Software’ smaterial and enjoining New Century from use
of Loan Force software, its database, or the software New Century was claiming to be its
own products. Positive Software then moved for adefault judgment on the ground that New
Century had destroyed evidence. Thedistrict court sent the partiesto mediation and hearings
before a magistrate judge. Finally, on September 26, 2004, the district judge found that its

ordershad beenviolatedin an order telling the disturbing story. Positive Software Solutions,

Inc. v. New Century Mortgage Corp., 337 F. Supp. 2d 862 (N.D. Tex. 2004).
Meanwhilethe dispute had goneto arbitration where the award favored New Century

completely. Theaward found that there had been no infringement or breach of thelicensing
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contract and charged Positive Software with several million dollars of damages, fees, and
costs.

Attheoutset of hisrulingthearbitrator ridiculed Positive Software’ sclaim and wrote:
“Itinvolves asagaof how failureto renew an $86,100 softwarelicense hasled to aclaim for
$500,000,000indamagesinthisarbitration, and for $38,000,000,000 in Federal Court.” The
district court expressed curiosity about the explanation for this statement of the arbitrator’s
disdain. 337 F. Supp. 2d at 836 n.23.

Susman Godfrey and the Arbitrator

Positive Software searched for an answer to thisaward and found aprior relationship
between counsel for New Century, the Susman Godfrey law firm, and the arbitrator, Peter
J. Shurn, amember of the Arnold White & Durkee firm. These two prominent law firmsin
Houston both represented Intel in its protracted patent litigation with Cyrix.> Susman
Godfrey began the representation of Intel in August 1991, with Stephen Susman, Terrell
Oxford, and Ophelia Camifa appearing. Peter Shurn joined the team in September 1992.
He was listed thereafter with Susman, Oxford, and Camifia on docket sheets, motions,
pleadings, and briefs.

The only response from Susman Godfrey or New Century is a statement by Ophelia

Caminathat her involvement with the Intel litigation began in 1991 and ended in 1992. But

5 Cyrix Corp. v. Intel Corp., 879 F. Supp. 666 (E.D. Tex. 1994); Cyrix Corp.
v. Intel Corp., 879 F. Supp. 672 (E.D. Tex. 1994); Cyrix Corp. v. Intel Corp., 803 F. Supp.
1200 (E.D. Tex. 1992).
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her name and that of Shurn appeared together on multipl e pleadings between September 1992
and June 1993. Camifais shown with Shurn, Susman, and Oxford on atrial motion filed
January 19, 1993. And the four appeared together on motions and Intel’ s notice of appedl
filedin 1993. Shealso appearswith Susman Godfrey and Arnold White & Durkeeinthelist
of counsel on an opinion in 1994.

These lawyers were not inactive participants in the Cyrix litigation. One letter was
found written by Stephen Susman to opposing counsel detailing the witnesses Intel intended
to call at trial, and a copy of the letter went to Peter J. Shurn.

There is no explanation of this relationship from Shurn or Terry Oxford or any
member of Susman Godfrey other than Camifia. The district court said that the fact that
Camifa sname remained on pleadings and court records, for years after she claimed to have
ended her participation, itself gives the appearance of impropriety. Id. at 885.

When Shurn was being considered to arbitrate this dispute, he was told the names of
counsel and told of the importance of disclosing any relationship with them. He signed a
disclosure for the American Arbitration Association saying that he had nothing to disclose
of past relationship with the parties or their counsel, “direct or indirect, whether financial,
professional, socia or of any other kind.” He was further instructed: “If any relationship
arises during the course of the arbitration, or if there is any change . . . it must also be
disclosed.” When Shurn was appointed he was asked: “Have you had any professional or

social relationship with counsel for any party in this proceeding or the firms for which they
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work?" He checked: “1 have nothing to disclose.” And he signed an oath that he would act
in accord with the rules of the American Arbitration Association.

The maority opinion portrays this relationship as trivial by reducing the record to
Camifia s statement that she did no work with Shurn. The district court had a different
picture of the relationship, one that would have been remembered if Shurn or the other
lawyers had given any thought to it, and certainly would have prevented Positive Software
from resting its case with Peter Shurn.

Positive Software asked the district court for more discovery of the relationship
between the arbitrator and the Susman Godfrey firm, but this request was not granted
because the record had already established a failure to disclose a relationship requiring

vacatur under the rule of Commonwealth Coatings.

Positive Software has al so asked the courtsto allow the dispute now to betried inthe
good hands of the judiciary, because it cannot afford the expense of another arbitration.
Anyone familiar with the experience of Positive Software will understand that request.

Further, one will understand the wisdom of the Supreme Court’s ruling in Commonwealth

Coatings. And, finally, one would follow that ruling and affirm the judgment vacating this

arbitration award.
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WIENER, Circuit Judge, Specialy Concurring in Judge Reavley’s dissent, joined by

REAVLEY, Circuit Judge:

As| wholeheartedly concur in Judge Reavley’ sdissent, | write separately only to add
aperspectivethat | find helpful in analyzing this case and demonstrating that Judge Reavley
has gotten it right. | refer in general to the key differences between arbitration under the
FAA and litigation in federal court; | refer in particular to one difference that is of prime
significance in this case, viz., the disparate ways that the decision maker —— an Articlelll
judge on the one hand and an arbitrator on the other —— is selected, and the unique role of
the potential arbitrator’ s unredacted disclosure of hisrelationshipswith the parties and their
counsel to ensure selection of an impartial arbitrator. These general and particular
differences underscore why such full and fair disclosure by a potential arbitrator of every
conceivable relationship with a party or counsel, however dlight, is a prerequisite. No
relationship with aparty or alawyer istoo minimal to warrant its disclosure, evenif, in the

end, it might be deemed to be too minimal to warrant disqualification. Such an evaluation

by the potential arbitrator, and any withholding of information based on it, are smply not
callsthat he is authorized to make, yet ones that Lawyer Shurn obviously made.
The penumbral point that supervenes this case lies in our recognition of the lega

distinction between disclosure and disgualification in the context of arbitration. Justice

White, in his celebrated and thoroughly vetted concurrence in Commonwealth Coatings
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Corp., “remarked” that the Supreme Court was not deciding that “arbitrators are to be held

to the standards of judicial decorum of Article Il judges’ or that arbitrators are

“automatically disqualified by abusinessrelationship” with the partiesto arbitration or their
counsel.! What must be emphasized is that Justice White did not “remark” that the
differences between the standards of decorum applicable to judges and those to which
arbitrators are held has anything at all to do with the immutable prerequisite that, before the
parties sign off on a candidate for arbitrator, they must have received from him an
unexpurgated disclosure of absolutely every past or present relationship with the partiesand
their lawyers.? That the potential arbitrator himself might deem one or more of such
relationships to be so de minimis as not to require its divulgence is irrelevant; such culling
of information by a candidate must never be allowed to seep interstitially into the disclosure

calculus. Justice White's remark that disqualification is not automatic for minor business

relationshipsis simply inapposite to the requirement of full disclosure of every relationship,
largeand small. Thisisbecause, in arbitration, disqualification (more accurately, rejection)
Isthe exclusive province of the parties, each of whom is entitled to make its determination
on the basis of total disclosure of relationships, not on the basis of some truncated version

that has been cherry-picked by the nominee for the position of arbitrator.

! Enphasi s m ne.

2 As noted by Justice Wiite, “rel ati onshi p” here does not include nere
chance encounters or personal introductions.
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M ost who have commented on Justice White' sstatement havefailed to analyzeitsfull
import in depth, treating it either as atautological musing or as a starting point for holding
arbitrators to a lesser degree of impartiality and “recusability” than trial judges. | am
convinced, though, that Justice White meant much more, at least regarding the absolute
nature of the duty of apotential arbitrator to discloseevery relationshiplargeand small. This
Is because he and the other justices who joined the Black opinion knew full well who itis
that hasthe soleauthority and duty to determine whether acandidate for the post of arbitrator
should be accepted or rejected: the parties and they alone.

The tradeoffs attendant on the dispute-resolution choice between litigation and
arbitration arewell and widely known: The principal benefitsusually ascribed to arbitration
are speed, informality, cost-savings, confidentiality, and services of a decision-maker with
expertise and familiarity with the subject matter of the dispute. These “pluses,” however,
are not without offsetting “minuses.” The informalities attendant on proceedings in
arbitration come at the cost of the protections automatically afforded to parties in court,
which reside in such venerable institutions as the rules of evidence and civil procedure.
Likewise sacrificed at the altar of quick and economical finality isvirtually the entire system
of appellatereview, aslargely embodied for thefederal courtsin rulesof appellate procedure
and the constantly growing body of trial, appellate, and Supreme Court precedent
interpreting and applying such rules. By dispensing with such basic standards of review as
clearly erroneous, de novo, and abuse of discretion, thereremainto partiesin arbitration only

the narrowest of appellate recourse.
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A less frequently encountered and less frequently discussed distinction and its
tradeoffs is the one implicated here: the vital difference between the method by which a
federal judgeisselected to hear acaseinlitigation vis-a-visthe method by which arbitrators
are selected —— a distinction hinted at by Justice White but frequently overlooked or
misinterpreted. All know that trial judgesinthefederal system are nominated and confirmed
only after a rigorous testing of their capabilities, experience, and integrity. In contrast,
arbitratorsare quickly selected by the partiesal one, who frequently have unequal knowledge
of or familiarity with the full history of potential arbitrators. Federal trial judges are full-
time dispute resolvers; the experience of arbitratorsfalls all along the experience spectrum,
from those who might serve but once or twicein alifetime to those who conduct arbitration
with increasing regularity. Thetrial judge who isto hear a case is amost never “selected”
by or agreed on by the parties; rather, such judgeis*“selected” or designated by objectively
random or blind assignment through long established court procedures (except in the rare
case of aparty’ s successful forum shopping in asingle-judge district, or consentingto try a
caseto aknown magistratejudge). Instark contrast, it isthe partiesto arbitration themselves
who have sole responsibility for the selection of their arbitrator or arbitrators.

It follows then that because they alone do the selecting, the partiesto arbitration must
be able to depend amost entirely on the potential arbitrator’'s good faith, sensitivity,
understanding, and compliance with the rules of disclosure by candidatesfor the post. And,
even then, appellate relief is an avis rara when it comes to questions of bias, prejudice, or

non-disclosure in arbitration. Consequently, except for such background checks that the
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parties might be able to conduct, the only shield available to the parties against favoritism,
prejudice, and biasisfull and frank disclosure, “up front,” by each potential arbitrator. And
even that is far less efficacious than the safeguards that are afforded to partiesin litigation
through the elaborate rules of professional conduct, disqualification, and recusal, and the
body of law and procedure thereon developed in the crucible of the very formal and
extensive judicial system.

Thepoint that | belabor hereisthat, because partiesto arbitration have virtually none
of the protections against prejudice and bias (or the appearances thereof) that are
automatically and routinely afforded to litigantsin federal court, the single arrow remaining
in the otherwise-empty quiver of protection afforded to parties in arbitration —— fulll,
unredacted disclosure of every prior relationship —— must be rigorously adhered to and
strenuously enforced. Indeed, it isthese very differences in the disclosure standards ——

not disgualification standards —— to which judges are held vis-avis those to which

arbitrators are held that demand unyielding fealty to both the letter and spirit of the
disclosure requirement: With such a slim safeguard against bias or the appearance of bias
in arbitration, the reason is obvious why such mandated disclosure of every relationship,
without self-abridgment by the potential arbitrator, must be assiduously enforced.
Infederal court, itisthe systemand thejudgeswho performthe“ gatekeeper” function
to exclude decision-maker favoritism or its appearance. In arbitration, though, it is the
parties who are the gatekeepers, and not the potential arbitrators or the arbitration

associations (or their rules). Filtration of partiality in arbitration isthe exclusive prerogative
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and duty of the parties —— and only the parties—— as it is they alone who select the
decision maker. Asgatekeepers, thepartiesare charged with guarding against favoritismand
prejudice, a duty that they cannot possibly discharge in the absence of total disclosure.

In exchange for the actual or perceived economies of time, money, expertise and
confidentiality, the parties to arbitration alone are responsible for who it isthat will decide
their fates. Subject to only relatively insignificant limitations, the parties (or in the case of
panels, each party’s selected arbitrator) have virtually absolute control over accepting or
rejecting anomineefor therole of decision maker. It cannot therefore beleft to the fox, who
Is the potential arbitrator, to guard the arbitration henhouse, secretly identifying to himself
aoneall “prior or present relationships,” then just as secretly deciding which are worthy of
disclosure and which arenot. On the contrary, avoidance of partiality in the selection of the
arbitrator can be achieved only if, in discharging his duty of disclosure, the potential
arbitrator objectively disgorges absolutely every conceivable fact of prior or present
relationships with parties or counsel, regardless of how tenuous or remote they might seem
to him. He must leave to the parties the value judgment as to which (if any) among those
fully disclosed facts constitutes a basis for reecting the potential arbitrator for bias or the
appearance of bias. Only of and after that is done can disclosure translate into

disgualification or rejection.

Thusthe system failswhen the nomineefor the post of arbitrator takesit upon himself
to make the value judgment whether arelationship is so inconsequential that it need not be

disclosed at all. Arbitration’s scant protection against bias and favoritism obviously breaks
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down completely when the question whether arelationship should be disclosed is assumed
sub silentio by the potential arbitrator rather than by disclosing al and allowing the parties
to make that call following their receipt of all facts through an unabridged disclosure.

Who knows? If Shurn had dutifully reported his prior professional relationships and
interaction with counsel for New Century, counsel for Positive Software might nevertheless
have accepted Shurn. But Shurn’ svery act of preemptively deciding, solely on hisown, that
his prior relationship with counsel for New Century need not be disclosed and then
withholding that information, conveys an unmistakabl e appearance of impropriety. To me,
that misstep is more than sufficient to support the objections of Positive Softwarethat it was
deprived of itsright to beinformed of the prior relationship between Shurn and the Susman,
Godfrey firm, and to make its own evaluation of the significance of that connection.

| end where | began: The vast gulf between resolving disputes in federal court and
resolving them in arbitration —— especially the often overlooked distinction between
disclosure and disqualification and between who plays the gatekeeper role of selecting the
decision maker —— framesthe issue we decide today. In arbitration, full disclosureisthe
proverbial slender reed against which we lean prevention of favoritismto prop up the highly
circumscribed ability of a party to ferret out a candidate's prior relationships and then
determinewhether, asto that party, therelationship doesor doesnot impinge onimpartiality.
This anorexic reed must not be further slenderized, as the majority does today. For the
system to enjoy credibility, each potential arbitrator absolutely must disclose every

relationship with the partiesand counsel, no matter how minimal or insignificant theaspiring
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arbitrator might deem it to be. For it is not the prerogative of the candidate to pick and
choose, but the prerogative of the parties alone to decide such significance. And that cannot
be done with any degree of comfort absent full disclosure. These reasons and those

expressed by Judge Reavley compel me to concur in his dissent.
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