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RHESA HAVWKI NS BARKSDALE, G rcuit Judge:

In this expedited appeal, Appellant Father seeks the pronmpt

return of his two children to Australia, their country of habi tual

residence. The relief is sought under the Hague Convention on the

Aspects of International Child Abduction, 25 Cct. 1980,

T.I1.AS No. 11,670, 19 |.L.M 1501 (the Convention), inplenented

inthe United States by the International Child Abducti on Renedi es

42 U.S.C. 88 11601-11611 (1 CARA). Applying the Convention,

the district court determ ned: Fat her was not exercising his

custodial rights; therefore, Mdther did not wongfully renove their

children from Australia. Accordingly, the district court did not

the children's return. VACATED; RENDERED; REMANDED to



district court to determne the details concerning the children’s
pronpt return to Australi a.
| .

Appellant is the Australian-citizen father of two Australi an-
born children, ages two and four. Appellee, the children’s nother,
is an Anerican citizen who lived in Australia for approximately
ni ne years before returning to the United States in 2003. Father
and Mot her have never been married, but lived together with their
el der child for approximately 18 nonths before Mther and child
moved out. At that time, Mther was pregnant with her second child
wth Father. He has never had primary physical custody of either
chi | d.

Both parties agree Father mai ntai ned contact with his children
after Father and Mt her separated; they disagree, however, about
t he amount of contact. Father clainms he visited the children
multiple times a week; Mdther, only about four or five tines a
year. It is undisputed that Father gave Mther noney for child
support, although the anobunt and regularity is unclear. Mot her
conceded in district court that she initiated at | east sonme of the
contacts with Father. For exanple, she and the children sent him
cards for his birthday, Father’s Day, and several other occasions.

In early Septenber 2003, Father, Mther, and their children
had di nner together in Australia, at which tinme Mther told Father
she planned to take their children on a holiday to visit her
parents in Texas. Father understood the children would be there
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for a nonth before returning to Australia and believed the trip was
pl anned for February 2004. Father signed the necessary papers for
the children to receive Australian passports. He did not consent
to the children’s permanent renoval from Australia. Mther |eft
Australia with the children in early Septenber 2003, with no
intention of returning. Several days later, Father discovered
Mot her had permanently | eft the country when he found her tel ephone
I i ne di sconnected and her house vacat ed.

Fat her attenpted to communicate with Mdther in Texas. He was
able to speak with Mother’s parents and ascertain that the children
were staying at their hone, but Mdther refused to speak to him
Fat her contacted a legal aid organization in Australia, and
representatives fromthat organi zation infornmed hi mthis was |ikely
a parental abduction case under the Convention. Wth the help of
the Australian International Famly Law Section of the Attorney-
Ceneral’s Departnent, Father filed the necessary docunents to begin
the process of having the children returned to Australia under the
Convent i on.

On 27 April 2004, approxi mately seven nonths after Mt her had
renmoved the children from Australia, Father petitioned the United
States District Court for the Northern District of Texas to order
the children’s return to Australia, per Convention procedure. The
district court issued a show cause order to Mt her that sane day,

ordering her to appear for a hearing on 4 May 2004.



Fat her traveled to Texas for the hearing, during which he was
represented by counsel obtained for him by the Australian
aut horities. Mot her elected to proceed pro se at the district
court hearing, including cross-examning Father. After the first
day of the hearing, she consulted with a | awer; and, on the second
day of the hearing, she stated she had a neeting scheduled wth
anot her | awer that afternoon. Mdther did not retain counsel until
after the district court proceedings had ended. (Mot her is
represented on appeal .)

At the hearing, Mther testified, anong other things: Father
is the children’s biological father; Father paid token support for
the children and occasionally visited them Mther left Australia
wth the children less than a year prior to the hearing; Father
agreed to sign the papers necessary for the children to get
Austral i an passports; and Mother did not tell Father she planned to
stay in the United States permanently. Father testified: he paid
child support to Mdther weekly; he visited the children at | east
weekl y; he did not consent to the children’ s permanent renoval from
Australia; and the Australian governnment was financing his |egal
efforts. At the close of the hearing, the district court orally
deni ed Father’s petition and did not order the children’s returnto
Australia. It entered an order to this effect on 6 May 2004.
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The district court’s findings of fact are reviewed for clear
error; its legal conclusions, de novo. E.g., England v. England,
234 F.3d 268, 270 (5th Cr. 2000). “A factual finding is not
clearly erroneous as long as it is plausible in the light of the
record as a whole.” United States v. Powers, 168 F.3d 741, 752

(5th Gr.), cert. denied, 528 U. S. 945 (1999) (internal quotation
and citation omtted).

Fat her mai ntains Mdther wongfully renoved the children from
Australia because she left the country with the children in
violation of Father’s custody rights, which he was exercising at
the time of renoval. Mther testified as an affirmative defense
t hat Father was not exercising his custody rights, so the renoval
was not wongful. For the first tine on appeal, Mther asserts:
returning the children to Australia would pose a grave risk to
their well-being; and, at oral argunent, she seened to further
assert that renmoval was not wongful because no custody proceedi ng
is pending in Australia. Before addressing these issues,
exam nation of the Convention is necessary.

This case is controlled by the Convention, to which both
Australia and the United States are signatories. In 1988, the
United States ratified the Convention and enacted |CARA, the
i npl ementing |egqgislation. Pursuant to | CARA, state and federa
district courts have concurrent original jurisdiction of actions

arising under the Convention. 42 U.S.C. § 11603(a). A person



seeking a child s return under the Convention may comence a ci vil
action by filing a petition in a court in the jurisdiction where
the child is physically located. 1d. 8 11603(b). The petitioner
bears the burden of show ng, by a preponderance of the evidence,
that the renmoval or retention was wongful, id. 8 11603(e)(1)(A);
the respondent, of proving any affirmtive defenses, id. 8§
11603(e) (2).

Under the Convention, courts in contracting countries nust
return a wongfully-renoved child to his country of habitua
resi dence. Convention, art. 12; 42 U S. C. 8§ 11601(a)(4). For
purposes of the Convention, it is irrelevant whether there is a

custody dispute concerning that child pending at the tinme of

renmoval. Convention, art. 4 (“The Convention shall apply to any
child who was habitually resident in a Contracting State
i medi ately before any breach of custody rights....”; enphasis

added). A parent wongfully renoves a child when he or she renoves
or retains the child outside the child s country of habitual
residence, and this renoval: breaches the rights of custody
accorded to the other parent under the laws of that country; and,
at the tinme of renoval, the non-renoving parent was exercising
t hose custody rights. Convention, art. 3.

The Conventi on provi des several narrowaffirmative defenses to
wrongful renmoval. See Convention, arts. 12, 13, 20. A child may

not be returned to his country of habitual residence if the



renmovi ng party can show, by a preponderance of the evidence, that:
the non-renoving party was not exercising custody rights at the
time of the child s renoval; or, the child is of proper age and
maturity and has deci ded he does not want to return. Convention,
arts. 12, 13(a); 42 U.S.C. § 11603(e)(2)(B). A renoving party al so
may prevent the child s return if she can show, by clear and
convincing evidence, that: principles relating to the protection
of human rights and fundanental freedons do not permt the return
of the child; or, the return woul d cause grave risk to the child's
mental or physical well-being. Convention, arts. 20, 13(b); 42
U.S.C. § 11603(e)(2)(A).
A

Concerning Mdther’'s affirmative defense that Father was not
exercising his “rights of custody”, each child was in Australia and
had not l|eft the country prior to their renoval. There is no
di spute that Australia is their country of habitual residence.

Mot her and Fat her have never been married to each other and
have never executed a formal custody agreenent. Wen there is no
such agreenent between parents, courts nust apply the laws of the
country of the child s habitual residence to determne if the non-
renmovi ng parent had “rights of custody” within the neani ng of the
Convention. Convention, art. 3; see also Wuallon v. Lynn, 230 F. 3d

450, 455 (1st G r. 2000); Feder v. Evans-Feder, 63 F.3d 217, 225

(3d Cir. 1995); Elisa Perez-Vera, Explanatory Report: Hague



Convention on Private International Law, Y 67-68, in 3 Acts and
Docunments of the Fourteenth Session 426, 446 [hereinafter
Expl anatory Report] (The Explanatory Report is recognized as the
official history, comentary, and source of background on the
meani ng of the provisions of the Convention. See Pub. Notice 957,
51 Fed. Reg. at 10503). The Convention defines “rights of custody”
as “rights relating to the care of the person of the child and, in
particular, theright to determne the child s place of residence”.
Convention, art. 5(a).

It was uncontested in district court that Father has “rights
of custody” under the Convention, as evidenced by Australian | aw.
In the absence of any orders of court, each Australian parent of a
child has custody rights as to the child. Famly Law Act, 1975, §
111B(4)(a) (Austl.). Thus, each parent is a joint guardian and a
joint custodian of the child, and guardi anship and custody rights
i nvol ve essentially the right to have and nmake deci si ons concer ni ng
daily care and control of the child. 1d. 88 63(E)(1)-(2), (F)(1).
No court order has stripped Father of those custody rights.

The only issue before the district court was whether Father
exerci sed those rights. At the district court hearing, Mother
testified in support of the affirmative defense that her renoval of
the children was not wongful because a preponderance of the
evi dence showed Father did not exercise his custody rights. I n

this regard, she testified Father rarely visited the children, and,



despite his protests otherwi se, gave very little noney toward their
support. She stated such sporadi c contact does not constitute the
requi site “exercise”.

Fat her disputed this contention. He testified he visited the
children at | east weekly and regul arly deposited child support into
Mot her’ s bank account. He maintained such contact and financi al
support constituted an exercise of his custody rights under the
Convent i on.

The Convention’s pur pose IS to “prot ect children
internationally fromthe harnful effects of their wongful renoval

or retention and to establish procedures to ensure their pronpt

return to the State of their habitual residence ... Conventi on,

Preanbl e. The Convention was designed to “restore the pre-
abduction status quo”. Friedrich v. Friedrich, 78 F.3d 1060, 1064
(6th Gr. 1996) (Friedrich I1). The Explanatory Report to the
Convention instructs:

[Fjrom the Convention’s standpoint, t he
removal of a child by one [parent wth
custody] w thout the consent of the other, is
wrongful, and this wongful ness derives
... from the fact that such action has
di sregarded the rights of the other parent
which are also protected by law, and has
interfered with their normal exercise...
[ The Conventi on] is not concerned wth
establ i shing the person to whomcustody of the
child wll belong at sone point in the future
Ce It seeks, nore sinply, to prevent a
| ater decision on the matter being influenced
by a change of circunstances brought about
through wunilateral action by one of the
parties.



Expl anatory Report, 9§ 71, at 447-48 (enphasis added).

To this end, the Convention dictates: when a child has been
wrongfully renoved from his country of habitual residence, the
“Judicial or admnistrative authority of the Contracting State
where the child is ... shall order the return of the child
forthwith”. Convention, art. 12 (enphasis added). Further, the
Convention prohibits courts in countries other than that of the
child s habitual residence from “adjudicating the nerits of the
underlying custody dispute”. Nunez- Escudero v. Tice-Menley, 58
F.3d 374, 376 (8th Cir. 1995); see also 42 U S. C. § 11601(b)(4);
Convention, art. 19. The district court properly acknow edged

this, stating that “all custody matters relating to the children
are subject to the exclusive jurisdiction of the Australian
courts and nust be decided there”.

The determ nati on whether a party i s exercising custody rights
closely parallels the determ nation of the nature and di nensi on of
those rights. Courts charged with deciding “exercise” under the
Convention nust not cross the line into a consideration of the
underlying custody dispute. To avoid this possibility, American
courts have interpreted “exercise” broadly. See Friedrich I, 78
F.3d at 1063; Hazbun Escaf v. Rodriquez, 200 F. Supp. 2d 603 (E. D
Va. 2002); Freier v. Freier, 969 F. Supp. 436 (E.D. Mch. 1996);
Sanpson v. Sanpson, 975 P.2d 1211 (Kan. 1999). Friedrich Il held:

“The only acceptable solution, in the absence of a ruling froma
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court in the country of habitual residence, is to liberally find
‘exercise’ whenever a parent with de jure custody rights keeps, or
seeks to keep, any sort of regular contact with his or her child”.

I d. 1065.

[I]f a person has valid custody rights to a
child under the law of the country of the
chil d s habitual residence, that person cannot
fail to “exercise” those custody rights under
the Hague Convention short of acts that
constitute clear and unequi vocal abandonnent
of the child. Once it determnes that the
parent exercised custody rights in any manner,
the court should stop—onpletely avoiding the
guestion whether the parent exercised the
custody rights well or badly. These matters
go to the nerits of the custody dispute and
are, therefore, beyond the subject matter
jurisdiction of federal courts.

|d. 1066 (footnote and citation omtted; enphasis added).

In the |light of the Convention’'s objectives and in
consideration of the proper role in the return of children played
by courts in contracting countries under the Convention, we adopt
this reasoning fromFriedrich Il. Accordingly, in the absence of
aruling froma court inthe child s country of habitual residence,
when a parent has custody rights under the laws of that country,
even occasional contact with the child constitutes “exercise” of
those rights. To show failure to exercise custody rights, the
renovi ng parent must show t he ot her parent has abandoned t he chil d.

In denying the children’s return to Australia, the district
court discounted Father’s credibility and adopted Mother’s version
of the facts. W defer to the district court’s credibility
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determnations and will not disturb them unless a review of the
evidence | eaves us with “the definite and firm conviction that a
m st ake has been nade”. Tulia Feedlot, Inc. v. United States, 513
F.2d 800, 806 (5th Cr.), cert. denied, 423 U S. 947 (1975); see
also FED. R CQv. P. 52(a). Based on our review of the record, the
district court did not clearly err in its factual determ nations.
Upon de novo review of the district court’s application of
[ aw, however, we hold the district court erred in its conclusion
t hat Mot her showed, by a preponderance of the evidence, that Father
was not exercising his custody rights. At the district court
hearing, Mdther conceded Father visited the children about five
times a year and paid child support to her. At oral argunent here,
Mot her conceded: Father’s contacts with the children would
constitute “exercise” under the Friedrich 11 standard, if
applicable; and there is no evidence in the record show ng Fat her
conpl etely abandoned his children. As noted above, the Friedrich
Il standard applies in this case. Fat her did not abandon his
chi |l dren. By visiting his children and contributing to their
financi al support, Father was exercising his custody rights at the
time Mother renoved the children from their country of habitua

resi dence.
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Mot her raises two issues for the first tine on appeal. No
authority need be cited for the rule that, generally, we do not
review an i ssue not presented in district court.

1

Mot her raises the “grave risk” affirmati ve defense to renoval
descri bed supra. She contends returning the children to Australi a,
specifically in the custody of Father, would constitute a “grave
risk” to the children’s physical or psychol ogi cal well-being. (As
di scussed infra, Father does not seek custody for their return.)

At the district court hearing, Mdther presented sone testinony
related to this affirmative defense, but she did not raise the
def ense. The testinony by both parents was conflicting and
acri noni ous, especially when Mther cross-exam ned Father. Each
accused the other of inproper conduct toward Mdther’s child by
anot her man. That child resides with her father in Australia
Al t hough Father is on probation for that conduct, Australia
permtted himto travel to Texas.

As di scussed supra, whether the children face grave risk upon
return to Australia nust be proved by clear and convincing
evidence. This affirmative defense i s necessarily a fact-intensive

determ nation which we, as an appellate court, cannot undert ake.
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Mot her al so seens to contend her renoval of the children was
not wrongful because there is no pending custody nmatter concerning
themin Australia. She raised this point for the first tinme at
oral argunent here. Qur wusual refusal to review an issue not
raised in district court is especially true for issues raised for
the first tinme at oral argunent. |In any event, as discussed supra,
t he Convention does not require a pendi ng custody suit for renoval
to be wongful.

C.

In sum Father exercised his Australian custody rights.

Mot her wongfully renoved the children from their country of

habi tual residence. The Convention and United States | aw mandate

the childrens being returned to Australia “forthwith”
Convention, art. 12. The details for that return nust be
finalized.

1

As Father stipulated at oral argunent here, he does not
request the children be returned in his care or physical custody;
nor does he object to the children being returned to Australia in
Mot her’s care and cust ody. Thus, Mdther is to have primry
physi cal custody of the children at all tinmes during the return to,
and while in, Australia, pending any custody determ nation by

Australian courts.

14



The district court ordered Father to pay the travel expenses
of both children, as well as those of Mther, should any of thembe
required to return to Australia for court proceedings. The
Convention, on the other hand, contains an “optional provision”
which states that the court “may, where appropriate” direct the
renmoving parent (here, Mdther) to cover all l|egal and travel
expenses of the non-renoving party. See Convention, art. 26;
Expl anatory Report, § 136, at 468. | CARA nore strongly states the
court “shall order the [renoving parent] to pay necessary expenses
incurred by or on behalf of the petitioner, including court costs,
legal fees ... and transportation costs related to the return of
the child, unless the [renoving parent] establishes that such order
woul d be clearly i nappropriate”. 42 U.S.C. 8§ 11607(b)(3) (enphasis
added) .

Accordingly, we remand to the district <court for a
determ nation of the logistics of the children’s pronpt return to
Australia. According to Father, the Australian governnent has been
financing his legal efforts. He also states Australia is prepared
to pay for the children's airfare on return to that country, as
well as Mdther’s, should she choose to acconpany them | f
Australian authorities will not pay for the return, the district
court nmust decide who is to pay these costs inits determ nation of

the details of the children's return
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L1l
For the foregoing reasons, we VACATE the district court’s
Order on Petition to Return Children to Habitual Residence and
RENDER j udgnent in favor of Father. Accordingly, the children nust
be returned forthwith to Australia. W REMAND to the district

court for it to decide the details of that pronpt return, including
t he financial considerations.

VACATED, RENDERED; REMANDED
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