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Thi s appeal challenges the district court’s jurisdiction
to apply equitable tolling to the statute of I|imtations of
Internal Revenue Code 8§ 6501, 26 U S.C. 8 6501 (hereafter
“I. R C.7). Because we conclude that equitable tolling nmay not be
used to extend this provision's three-year period, we REVERSE the

district court.



Backgr ound
I n Septenber 2000, the Internal Revenue Service (“IRS")
publ i shed Notice 2000-44,! which requires organi zers and pronoters

of certain tax shelters to maintain lists of participants and to

provide those lists to the IRS upon request. The Notice also
states that these shelter transactions are potentially abusive. In
Decenber 2000, John Doe | and John Doe 112 (collectively

“taxpayers”) purchased one of these Short Option Strategy (“S0S”)
shelters from KPM5 to reduce their federal incone tax liabilities
for 2000 and 2001.

In 2001, the IRS investigated KPM5 s conpliance with the
registration requirenents inposed by Notice 2000-44. As part of
the inquiry, the IRS propounded summonses that demanded the nanes
of clients to whom KMPG had sold certain tax shelters, as well as
ot her docunentation relating to the transactions. In all, KPMG
recei ved twenty-five sumonses. |In July 2002, the I RS brought an
action in the United States District Court for the D strict of
Colunbia to enforce nine of the summonses sent to KPMG 3 In
Decenber 2002, the district court ordered KPMG to conply with the

sumonses and reveal the requested nanmes and transactional

! The I RS issued the notice pursuant to |.R C. 8 6112(b)(2).

2 The di strict court eventual |y renoved t he seal on the case. John Doe
| is actually Keith Tucker and John Doe Il is Robert Hechler.

8 See United States v. KPM5 LLP, 237 F. Supp. 2d 35, 36 (D.D.C. 2002);

316 F. Supp. 2d 30 (D.D.C. 2004). The IRS did not seek enforcenent of the Notice
2000- 44 summonses in this suit because KPM5 had assured the IRS that it had
conplied in full with the applicable summons.

2



information to a special nmaster in charge of the case. The
remai nder of the case was held in abeyance pending the special
master’s report.

In August 2003, KPMG first informed the IRS and the
taxpayers that the taxpayers’ 2000 SOS transacti on was responsive
to one of the summonses (a sumons not involved in the D. C
litigation). This revelation was contrary to KPMSG s previous
representations to the IRS. KPMG then turned over information
about the SOS transactions to the IRS but omtted the taxpayer
names from the docunents. The taxpayers notified KPMG that they
w shed to i nvoke the “tax-practitioner privilege” under |.R C. (26
U S C) 8 7525* and instructed KPM5 not to take any action that
woul d waive their privilege. KPMG prom sed the taxpayers that
while it woul d not reveal any information before Septenber 8, 2003,
the firmcould not entirely refuse to conply with the sunmopnses now
that KPMG was aware that the SOS transaction was responsive.

On Septenber 9, 2003, Doe | and Doe Il filed the instant
suit in federal court against KPM5 seeking declaratory and
injunctive relief to prevent KPM5 fromdi sclosing their identities
to the IRS in response to the sunmonses. KPMG pronptly agreed to

the taxpayers’ Stipulation and Agreed Order preventing KPMG from

4 I.R C. 8§ 7525 applies “to a communi cati on between a taxpayer and any
federal ly authorized tax practitioner to the extent the conmuni cati on would be
considered a privileged comunication if it were between a taxpayer and an
attorney.”



disclosing their identities or any relevant docunents until the
court should enter a final judgment on the nerits.?®

As of Septenber 8, the IRS |earned that KPMSG had not
fully conplied with the Notice 2000-44 sunmmonses.® Further, the
instant litigationinfornmed the | RSthat taxpayers whose identities
were not yet known had used these tax shelters. As the litigation
continued, the I RS becane concerned that the three-year statute of
limtations to assess additional taxes would expire while the
| awsuit was pendi ng. On March 19, 2004, the |IRS requested the
taxpayers to sign a consent agreenent extending the statute of
limtations during litigation. The taxpayers refused. The | RS
then filed an energency notion to intervene under Federal Rule of
Civil Procedure 24(a) to protect its interests and the public fisc.

The district court granted the notion and ordered the
parties to take all necessary steps to prevent the statute of
limtations fromexpiring. Wen the taxpayers persisted in their
refusal, the I RS sought an order to show cause why they shoul d not
be held in contenpt. The taxpayers asserted, and the district
court agreed, that consent to toll the statue of |imtations nust
be voluntary. See |I.R C. 8§ 6501(a)(4). Nevertheless, the court

i ssued an order equitably tolling the statute of limtations based

5 Nevert hel ess, defendant KPMG argued that the taxpayers’ identities
were not protected by the tax-practitioner privilege.

6 The taxpayers filed on Septenber 8 but then w thdrew an energency
notion to intervene and for protective order in the D.C. litigation.
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on I.RC 8 6503(a)(1) and other equitable principles. That
decision is the subject of the instant appeal.’
Di scussi on

Determ nations of |aw are revi ewed de novo. @l f Marine

and | ndus. Supplies, Inc. v. &lden Prince MV, 230 F.3d 178, 179

(5th Gr. 2000). The district court’s decision to apply equitable

tolling is reviewed for abuse of discretion. Fierro v. Cockrell,

294 F.3d 674, 682 (5th Cr. 2002).
When interpreting a statute, we start with the plain
text, and read all parts of the statute together to produce a

har noni ous whol e. See, e.q., Adm nistaff Conpanies, Inc. v. New

York Joint Bd., Shirt, & Leisurewear Div., 337 F.3d 454, 456 (5th

Cir. 2003). Section 6501(a) establishes a three-year statute of
limtations “after a return [is] filed” for the assessnent of
federal incone taxes. The statute then lists twenty-six specific
exceptions that toll the limtations period.® The |IRS can use
other tools to toll the statute as well. For exanple, if a
taxpayer’s identity is unknown to the IRS, the agency may serve a
“John Doe” summobns pursuant to Section 7609(a), which then tolls
the statute pursuant to Section 6501. None of these provisions,

however, explicitly permts equitable tolling. Taxpayers thus

7 The court also rejected the taxpayers’ assertion of privilege under
8§ 7525 and ordered the clerk to renove the seal fromall docunments relating to
t he taxpayers’ nanes. The taxpayers do not appeal this aspect of the decision.

8 Tolling provisions are listed in subsections of § 6501, as well as
in additional provisions within I.R C. 8§ 6503.
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assert that the district court lacked jurisdiction to apply
equitable tolling to Section 6501.

For other tax disputes, Congress has created exceptions
to a statute of Ilimtations following litigation which determ ned

that the statute did not allow tolling. In United States v.

Brockanp, for exanple, the United States Suprene Court held that
| . R C. 8 6511, which establishes a three-year (or in sone instances
two-year) period during which a taxpayer nust request a refund for
over paynent of taxes, was not subject to equitable tolling. 519
US 347, 117 S. C. 849, 136 L.Ed.2d 818 (1997). In that case,
the taxpayers suffered from nental disability throughout the
statutory period; however, in light of the plain statutory | anguage
and exi stence of nunerous tolling provisions, the Suprene Court
held that the statute was not subject to general equitable tolling
by courts. Id. at 352, 117 S . at 852; see

also id. (“[Clongress did not intend courts to read other

unnmenti oned, open-ended ‘equitable’ exceptions into the statute

that it wote.”). In 1998, Congress anended this law to permt
tolling when a taxpayer, |ike those in Brockanp, is prevented by a

disability fromseeking a refund. Congress’s decision to specify

further exceptions to the statute of limtations —w thout addi ng

a general equitable tolling provision — further justifies the
Suprene Court’s reading of the statute in Brockanp. Because

Congress prefers to provide explicit tolling exceptions to the
limtations periods contained in federal tax law, by inplication,
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it does not intend courts to invoke equitable tolling to alter the
plain text of the statutes at issue.?®

As it did follow ng Brockanp, Congress recently anmended
the statute at issue in this case. 1In Section 814 of the Anmerican
Jobs Creation Act of 2004, Congress extended the tinme for
assessnent of taxes and penalties where the taxpayer fails to
include required information on a return or statenent regarding a
listed transaction. Pub. L. No. 108-357, § 814, 118 Stat. 1418,
1421 (2004). Appellants acknow edge that the anendnent is ai ned at
future taxpayers who, as they did, attenpt to shield their
identities fromthe IRS until the statute of [imtations expires.
The dubious distinction of inspiring the passage of a law to
prevent others from following their |ead!® does not, however,
detract fromthe strength of the taxpayers’ argunent here. “Tax
law, after all, is not normally characterized by case-specific
exceptions reflecting individualized equities.” Brockanp, 519 U. S.
at 352, 117 S. . at 852.

® In fact, before the Seventh Grcuit, the IRStook the position that,
pursuant to Brockanp, equitable tolling should not apply to any provisionin the
Internal Revenue Code. See Flight Attendants UAL Offset (FAAUO v. Conmmir, 165
F.3d 572, 577 (7th Gir. 1999).

10 See, e.q., HR No. 108-548(1), at 267 (June 16, 2004) (“[S]ome
t axpayers and t heir advi sors have been enploying dilatory tactics and failing to
cooperate withthe IRSin an attenpt to avoid liability because of the expiration
of the statute of limtations.”).



The Governnent argues that |.R C 8§ 7402(a),! broadly
read, gives district courts inplied authority to use equitable

tolling to enforce the revenue code. See United States v. First

Nat'l Gty Bank, 379 U S. 378, 380, 85 S. Ct. 528, 529, 13 L.Ed.2d

365 (1965); United States v. Raynond, 228 F. 3d 804 (7th Cr. 2000);

United States v. Ernst & Whinney, 735 F.2d 1296, 1300 (1ith Gr.

1984) . But the Governnent cites no authority in which a court
applied Section 7402(a) to Section 6501. Further, several of the
authorities cited by the Governnent stand only for the proposition
that district courts have jurisdiction to hear clainms made by the
IRS in conjunction wth its filings of intervention or
interpleader; the issue of equitable tolling played no role in

these holdings. See, e.qg., United States v. Asay, 614 F.2d 655,

662 (9th Cr. 1980); Mller & MIller Auctioneers, Inc. v. GW

Murphy Indus., Inc., 472 F.2d 893, 895 (10th Cr. 1973). W are

unper suaded that the general enabling |anguage of Section 7402(a)
aut horizes a court to inject an equitable tolling provisioninto a

detailed, highly specific provision (Section 6501).

u The statute provides:

The district courts of the United States at the instance of the
United States shall have such jurisdiction to make and issue in
civil actions, wits and orders of injunction, and of ne exeat
republica, orders appointing receivers, and such other orders and
processes, and to render such judgnents and decrees as may be
necessary or appropriate for the enforcenent of the internal revenue
I aws. The renedies hereby provided are in addition to and not
excl usive of any and all other renedies of the United States in such
courts or otherwi se to enforce such | aws.
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The Governnent invokes additional broad principles to
contravene the plain | anguage of Section 6501. W agree with the
Governnent that, as a general matter, the Internal Revenue Code is
to be interpreted br oadl y in the Governnent’ s favor.

See Commi ssioner v. Schleier, 515 U S. 323, 327-28, 115 S. Ct. 2159,

2162-63 (1995). W also agree that statutes di m nishing sovereign
immunity should be read in the sovereign' s favor. See, e.q.,

Li brary of Congress v. Shaw, 478 U S. 310, 106 S.Ct. 2957, 92

L. Ed.2d 250 (1986); Soriano v. United States, 352 U S. 270, 77

S.C. 269, 1 L.Ed.2d 306 (1957). Further, there is sonme truth in
the Governnent’s effort to portray the taxpayers as having |ess
than clean hands in this litigation. None of these general
principles and conplaints, however, can overcone the specific
intent of Congress as denonstrated by the precise |anguage of
Section 6501. 1 Even an wunsynpathetic litigant retains the
protection of the statute of Iimtations unless the Governnent can
toll the statute through one of the congressionally prescribed
met hods.

At oral argunent, the IRS attenpted to stretch the above
issue to enbody the district judge's authority to control

proceedi ngs in his own courtroom W disagree. The district court

12 To support this contention, the IRSrelies heavily on Young v. United
States, 535 U. S. 43, 122 S. C. 1036, 152 L.Ed.2d 79 (2002). This case, which
permtted a bankruptcy court to inpose equitable tolling to an aspect of the
Bankruptcy Code, is inapposite. Bankruptcy courts are courts of equity by their
nature. 1d. at 50, 122 S. C. at 1041. As discussed supra, Brockanp is nore
persuasive and nore relevant to the instant tax case.
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had a panoply of tools available to control the proceedings.
Regardl ess, this argunent is beside the point, in that it was the
Governnent’s obligation, not the «court’s, to protect the
Governnent’s rights. The true nature of this dispute is whether
the district court had statutory authority to use equitable tolling
to overcone the statute of limtations. Qur reading of the statute
answers that question in the negative.
Concl usi on
The statute here at issue prohibits the inposition of
equitable tolling to prevent expiration of the statute of
limtations. The IRS is unable to rely on general equitable
principles to protect its right to collect taxes from citizens
where the statute does not allow equitable tolling. The IRS had
three years to pursue the taxpayers using congressionally approved
means. Congress can —and i ndeed has —renedi ed t he probl ens posed
by the taxpayers’ tactics in this case. Since neither retroactive
application of the new l|law nor equitable tolling in the
Governnent’s favor is avail able, the judgnent of the district court

i s REVERSED
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