United States Court of Appeals
Fifth Circuit

FILED
REVI SED NOVEMBER 8, 2005
UNI TED STATES COURT OF APPEALS October 25, 2005
For the Fifth Grcuit

Charles R. Fulbruge llI
Clerk

No. 04-10364

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS

THOVAS CAMPBELL BUTLER, MD,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Northern District of Texas, Lubbock D vision

Bef ore WENER, DeMOSS, and PRADO, Circuit Judges.
PER CURI AM

Appel lant Dr. Thomas Butl er was convicted on 47 of 69 counts
of various crimnal activity relating to work he perforned as a
medi cal researcher at the Texas Tech University Health Sciences

Center (“HSC). O these 47 counts, Butler was convicted of 44

counts of contract-related crines, including theft, fraud,
enbezzl enent, mail fraud, and wre fraud, (collectively, the
“Contract Counts”). Butler was also convicted of three counts

relating to the transportati on of human pl ague bacteria (“yersinia
pestis” or “YP'), including the illegal exportation of YP to

Tanzania, the illegal transportation of hazardous materials, and



maki ng a fal se statenent on the waybill acconpanying the YP vials
shi pped to Tanzania, (collectively, the “Plague Counts”). The
district court sentenced Butler to 24 nonths’ inprisonnent followed
by 3 years’ supervised rel ease, a $15,000 fine, and ordered himto
pay restitution to HSC in the anmount of $38, 675. Butler tinely
filed the instant appeal. For the reasons discussed below, we
affirm
BACKGROUND AND PROCEDURAL HI STORY

Butler was a professor and Chief of Infectious Diseases in
HSC s I nternal Medicine Departnent since 1987. As part of Butler’s
pay structure, a percentage of his inconme was provided by the State
of Texas while the remai nder cane fromthe Medical Practice | ncone
Plan (“MPIP"). Under MPIP, a doctor earned nobney by seeing
patients, receiving research grants, or conducting clinical studies
under the auspices of HSC. The nonies received fromthe patients
a doctor treated and the funds paid out for the research/studies
was remtted to HSC. Part of these nonies paid for HSC s over head
costs and ot her expenses while another part was paid out as the
non-state portion of the doctor’s incone. Any renaining funds from
a clinical study was transferred to a devel opnental account for the
researcher’s departnent or division. The noney in this account was
earmarked for expenses such as professional dues and business
travel, none of which was related to any particul ar project.

When a researcher at HSC was in a position to obtain a



research grant or conduct a clinical study, it was required that
t he acconpanyi ng docunentati on be submtted to the institution for
approval . Moreover, any nonies paid out as a result of the
research grant or clinical study were required to be paid directly
to the institution. Consulting contracts, however, received
different treatnment from research grants or clinical studies.
Specifically, a consulting contract was viewed by HSC as a neans
for a doctor to sell his or her expertise or advice directly to a
third party, such as in designing a drug study. The consulting
woul d not involve patient care or patient safety issues, and the
consul tant would not be using HSC s resources such as |abs and
personnel. Because of these considerations, consulting contracts
were perm ssible without HSC s financial involvenent or approval,
unl i ke contracts covering clinical studies.

Bet ween 1998 and 2001, Butler entered into several clinical
study contracts with tw different pharnmaceutical conpanies,
Pharmacia and Chiron. The first contract entered into wth
Pharmaci a occurred in March 1998. Under this contract, Pharnmacia
agreed to pay HSC $2, 400 for each patient enrolled in the clinical
st udy. Apparently unbeknownst to HSC, however, Pharnmacia and
Butler entered into another “shadow’ or “split” contract that
provided Butler with an additional $2,400 per patient enrolled in
the sane study. A simlar contract was entered into between
Pharmacia and Butler in the spring of 2000 and again in the fall of

2000.



Wth respect to the contract in the fall of 2000, there was
anot her HSC researcher, Dr. Casner, who was working on the sane
study as Butler. Dr. Casner’s contract with Pharmacia was not
split, and therefore it appeared that he had a budget tw ce the
size of Butler’s. A representative with HSC who was aware of Dr.
Casner’s contract, contacted Butler to informhimthat she could
get Butler a bigger budget. Butler allegedly refused the offer and
informed the HSC representative that he would remain in charge of
negotiating his own contracts. Butler had also negotiated two
simlar contracts with Chiron (another pharmaceutical conpany),
using the contracts with Pharnmacia as a tenplate. The contracts
with Chiron involved drug studies that were conducted in February
1999 and March 2000.! Butler received paynents under the contracts
wi th Pharmacia and Chiron until August 2001.

The existence of the shadow contracts first cane to the
attention of HSC in July 2002, when an HSC representative | earned
froma Pharnacia representative that Butler was getti ng one-half of
the noney fromthe Pharmacia studies, while HSC recei ved the ot her
hal f . HSC initiated a prelimnary investigation into the split
contracts that continued until January 9, 2003, when HSC i nforned
Butler by letter that an additional investigation by authorities
charged with conpliance issues was to begin. |In the letter, HSC

sought a response fromButler by no |ater than January 21, 2003.

1 By all accounts, Butler was the only researcher to have split
contracts with these pharnaceutical conpanies.
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For the reasons discussed bel ow, HSC never received the requested
response.

In addition to his work at HSC in Texas, Butler conducted
pl ague research in Tanzania in 2001.2 Then, in April 2002, Butler
returned to Tanzani a where, for approxi mately 10 days, he worked on
research of plague in human patients at clinics there. Part of his
research invol ved personally culturing and subcul turing speci nens
that he planned to bring back to the United States for additional
studi es.

Having returned to the United States with the yersinia pestis
cultures, Butler continued his research. Then, on January 13,
2003, four days after receiving the letter from HSC auditors
warning of the inpending investigation into the alleged shadow
contracts, Butler reported that 30 vials of the yersinia pestis
were mssing from his HSC |aboratory in Lubbock. The FBI was
i mredi ately notified and within hours descended upon Lubbock, where
Butl er was questioned. Eventual ly, Butler revealed that the
yersinia pestis was not actually m ssing, but that he had destroyed
the vials accidentally.

In April 2003, a grand jury returned a 15-count i ndictnent
charging Butler with various crines relating to his transporting of

yersinia pestis, the providing of false statenents to FBI agents

2 This work was reportedly encouraged by the Food and Drug
Adm nistration (the “FDA’), the Center for D sease Control and
Prevention (“CDC’), and the United States Arny.
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regarding yersinia pestis, and a tax crine. A superceding
i ndi ctment was returned by the grand jury in August 2003, in which
Butl er was charged with 54 additional crimnal counts, including
mai | fraud, wire fraud, and enbezzl enent that arose out of Butler’s
agreenents with the pharnmaceuti cal conpani es and the Food and Drug
Adm nistration (the “FDA”). Butler filed a notion seeking to sever
the Contract and Pl ague Counts, which the district court denied.
After a three-week trial in Novenmber 2003, the jury returned a
m xed-verdi ct against Butler, finding himguilty on nost of the
Contract Counts and not guilty on nost of the Plague Counts and the
tax count. On March 10, 2004, the district court sentenced Butler
to 24 nonths’ inprisonnent, three years’ supervised release,
$15,000 in fines, and a $4, 700 speci al assessnment. Butler was al so
ordered to pay HSC restitution in the amount of $38,675. Butler
tinely filed the instant appeal.

DI SCUSSI ON

Whet her the district court erred by not severing the Contract
Counts and the Pl ague Counts.

On appeal, Butler argues the Federal Rules of Crimnal
Procedure and this Crcuit’s case |law prohibit the joinder of
unrel ated crimnal categories charged; here, the Contract Counts
and the Plague Counts. Butler contends that trying all the counts
together caused him prejudice. Conversely, the Governnent
mai ntains that joinder was proper because the charges in the

supercedi ng i ndictment were |inked as transactions within a common



schene or pl an.
W review a district court’s denial of a notion to sever for

an abuse of discretion. United States v. Booker, 334 F. 3d 406, 415

(5th Gr. 2003). Whet her the initial joinder of charges was
i nproper under Rule 8 of the Federal Rules of Crimnal Procedure is
j udged according to the allegations in the supercedi ng indictnent.

See United States v. Kaufnman, 858 F.2d 994, 1003 (5th G r. 1988).

Specifically, Rule 8(a) provides that:

The indictnment or information may charge a defendant in

separate counts with 2 or nore offenses if the offenses

charged . . . are of the sane or simlar character, or

are based on the sane act or transaction, or are

connected with or constitute parts of a common schene or

pl an.

FED. R CRM P. 8(a).

Butler argues that the superceding indictnent alleges no
connection between the groups of allegations, or any rationale for
suggesting that the Contract Counts were based on the sane conduct
or notivation as the Plague Counts. Butler nmaintains the two sets
of counts are neither connected nor constitute parts of a common
schene or plan. In support of his contention, Butler cites to

several cases in which this Court and sone district courts have

identified inproperly joined charges. See, e.q., United States v.

D az- Munoz, 632 F.2d 1330 (5th Gr. 1980); United States v. Lynch,

198 F. Supp. 2d 827 (N.D. Tex. 2001); United States v. Braig, 702

F. Supp. 547 (E.D. Pa. 1989). None of these cases, however, are

particularly instructive. The counts involved in each of the cases



cited by Butler were not tied in any neani ngful way to each other.
In contrast, the superceding indictnent in the instant case
sufficiently sets forth howButl er’s handling of plague bacteria as
part of his research efforts was ultimately related to his schene
to defraud HSC by concealing both his contracts with the FDA and
the split contracts Butler maintained with the two pharnmaceuti cal
conpani es.

As a prelimnary matter, we broadly construe Rule 8 in favor

of initial joinder. United States v. Fortenberry, 914 F.2d 671,

675 (5th Cr. 1990) (citation omtted). This Circuit has also
recogni zed that the transaction requirenent in Rule 8 is flexible,
hol di ng that such a transaction “may conprehend a series of many
occurrences, dependi ng not so nmuch upon the i medi at eness of their
connection as wupon their logical relationship.” Id. (quoting

United States v. Park, 531 F.2d 754, 761 (5th Cr. 1976)).

The superceding indictnent sets out such a relationship,
identifying HSCs need to generate funding through studies
conducted by its researchers, including Butler. The i ndictnent
specifically outlines Butler’'s research into non-plague-related
di seases for Pharmacia and Chiron and his plague-related research
for the FDA.® The indictnent’s description of Butler’s schene to

defraud expl ai ned how he failed to disclose material facts to HSC

3 The Governnent al so points out that the superceding indictnent
reveal s how the success of Butler’s efforts to secure his clinical
study contracts depended in |arge part on his plague research.
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regardi ng not only the Pharnmacia and Chiron contracts, but al so the
pl ague-rel ated contracts with the FDA

The introduction to the superceding i ndi ctnent details howthe
FDA offered research opportunities to nedical professionals
regarding “the developnent and review of nedications for the
prevention and treatnent of illness that could be caused by
terrorists wusing biological agents.” The FDA subsequently
purchased Butler’s professional servi ce, and specifically,
according to the indictnent, “for the results of experinental
research regarding the post-antibiotic effect of drugs on the

m croorgani smYersinia pestis,” and | ater “to provi de experi nent al
results from[Butler]’s | aboratory about the post-antibiotic effect
of drugs on various strains of Yersinia pestis isolated frompl ague
patients in Tanzania.”

Meanwhi |l e, the actual FDA fraud counts charged Butler wth
attenpting to conceal the existence of his FDA contracts fromHSC s
adm ni strative revi ew and approval process. Butler was alleged to
have subsequently obtained paynents from the FDA wthout
distributing any nonies therefromto HSC in accordance with HSC s
rel evant policies for doing so.

The superceding indictnent clearly sets forth an alleged
comon schene that connects both Butler’s plague research and the

Phar maci a/ Chi ron pharnmaceutical contracts to the FDA fraud counts.

In doing so, the superceding indictnent, on its face, creates an



overlap that logically intertwines the Contract Counts with the
Pl ague Counts.

Even if this panel were to question the initial joinder of the
Contract Counts and the Plague Counts, Butler nust still

denonstrate that he was prejudiced as a result. See United States

v. Bieganowski, 313 F.3d 264, 287 (5th Cr. 2002). A district
court should conduct separate trials if it appears that the
defendant will be prejudiced by the joinder of offenses. 1d. “To
denonstrate reversible error, even where initial joinder was
i nproper, a defendant nust show clear, specific and conpelling

prejudice that resulted in an unfair trial.” United States v.

Si mmons, 374 F.3d 313, 317 (5th Cr. 2004).
Butl er maintains that the nunber of counts for which he was

charged was prejudicial in and of itself. dting Drew v. United

States, 331 F.2d 85, 88 (D.C. Cr. 1964). This Court has, however,

specifically rejected that assertion. United States v. Fagan, 821

F.2d 1002, 1007 (5th Cr. 1987) (noting that being tried on
mul tiple counts, “standing alone is not grounds for a newtrial”).
We have al so determ ned that any possi bl e prejudi ce can be cured by
proper jury instructions admnistered by the district court.

United States v. Bullock, 71 F.3d 171, 175 (5th Cr. 1995). I n

this case, the district court instructed the jury as foll ows:

A separate crinme is charged in each count of the
indictnment. Each count, and the evidence pertaining to
it, should be considered separately. The fact that you
may find the defendant guilty as to one of the crines
charged should not control your verdict as to any other

10



crinme.

The jury acquitted Butler on ten of the fraud counts, nine of
the illegal transportation of plague counts, both of the counts
charging Butler with making fal se statenents to FBI agents, and the
one tax count. Such a verdict reveals that the jury was able to
follow proper jury instructions, separately consider each charge
i ndependently, and avoid being swayed or confused by the sheer
nunber of counts for which Butler was indicted. Because Butler has
not established that the initial joinder was inproper, nor that he
was prejudiced by such joinder, the district court was within its
di scretion when it denied Butler’s notion to sever the Contract and
Pl ague Counts.

1. Wether the district court erred by refusing to allow Butler
to conduct discovery relating to foreign w tnesses.

Butler argues the district court erred when it denied his
request to take depositions of four wtnesses in Tanzania who
all egedly had direct know edge of his research in that country.

We reviewa district court’s discovery rulings for an abuse of

di scretion. Wwa v. Royal Dutch Petroleum Co., 392 F.3d 812, 817

(5th Gr. 2004). We will affirmunless the rulings are arbitrary

or clearly unreasonable. [1d. (citing More v. WIlis Indep. Sch.

Dist., 233 F.3d 871, 876 (5th Gr. 2000) (internal quotations
omtted)). A court my grant a notion seeking to depose a
prospective wi t ness based only on “exceptional circunstances and in

the interest of justice.” Feb. R CRM P. 15(a)(1). Butler has not
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denonstrated exceptional circunstances or that taking these
particul ar depositions would serve the interest of justice.

But| er had been under indictnment, including charges of which
the foreign wtnesses would purportedly have had material
know edge, since April 2003. |In May 2003 and agai n i n August 2003,
both parties sought a continuance of the trial, wth Butler
indicating in both instances the need to conduct discovery from
t hese Tanzani an w t nesses. Both of these notions were granted
Then, on August 25, 2003, Butler again sought |eave to take the
depositions of the foreign wtnesses. The district court denied
the notion on Septenber 11, 2003, stating that the notion was
“untinely and dilatory” in nature. The district court also noted
that the evidence sought was not material and the |engthy and
indeterminate continuance that woul d have resulted was
i npracti cabl e.

Essentially, Butler maintains the forei gn w tnesses woul d have
supported Butler’s contention at trial that he had a good faith
belief that he was in conpliance with the rules of both U S. and
Tanzani an requirenents for shipping yersinia pestis. As the
Governnent points out, however, this information would have had
little material value as to Butler’s convictions for mailing the

pl ague sanples from the United States to Tanzani a. Butl er was

convicted for violating U.S. export rules, not rules pronulgated in

Tanzani a for exporting itens out of that country. |In addition, the

12



jury acquitted Butler of all charges relating to the transporting
of yersinia pestis from Tanzania to the United States —the only
relevant information of which the Tanzanian w tnesses presunably
woul d have had know edge.

Based on the substance of the testinony Butler suggests the
foreign witnesses woul d have provided, which materially relates to
counts on which Butler was acquitted, the district court did not
abuse its discretion when it denied Butler’s notion.

[11. Whether the district court erred in quashing Butler’s pretri al
subpoena requesting the production of docunents from HSC.

Butl er argues the district court erred by refusing his request
to obtain from HSC all emails relating to him Speci fically,
Butler contends that because the Governnent placed Butler’s
dealings and relations with HSC adm nistrators at the heart of its
prosecution, it was an abuse of discretion for the district court
not to allowButler the opportunity to pursue his theory that there
existed an aninosity between he and HSC officials and that the
testifying HSC officials had acted in an inproper and retaliatory
manner toward Butler.

According to the Governnent, Butler’s subpoena requested
docunent ati on of any kind from Septenber 2003 dating back to 1986
in 28 different subject matter categories. These requested
docunent s i ncl uded conpensati on agreenents and personnel files for
15 different people; financial audits on Butler or his studies;

internal correspondence regarding Butler; Butler’s performance
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reviews; Butler’s contributions to HSC, a grievance Butler filed
agai nst an HSC adm nistrator; correspondence on Butler’s grant
funds, financial arrangenents, audits, and retaliation clains;
“correspondence on communications”; and correspondence between
crimnal agents and HSC. *

The district court determ ned that Butler’s subpoena was “too
broad and vague” and anmounted to “a fishing expedition and an
attenpt to conduct general discovery as agai nst the Health Sci ences
Center.” The court concluded that the subpoena was therefore
“oppressi ve and unreasonabl e and nust be quashed inits entirety.”

We review a district court’s granting of a notion to quash a

subpoena for an abuse of discretion. United States v. Loe, 248

F.3d 449, 466 (5th Cr. 2001). An order quashing a subpoena is
proper if “conpliance woul d be unreasonabl e or oppressive.” FED.
R CRM P. 17(c)(2). This Court has previously determned that a
party seeking such a subpoena nmust establish: “(1) the subpoenaed
docunent is relevant, (2) it is admssible, and (3) that it has
been requested with adequate specificity.” Loe, 248 F.3d at 466
(citation omtted). Based on a review of Butler’s subpoena noti on,
Butler has failed to satisfy two of the three required conditions.

First, the breadth of subject matter that Butler sought failed to

4 The Governnent uses as further evidence of the broadness of
But | er’ s subpoena notion his request for all correspondence anongst
Frank Col eman, d enda Hel frich, and Pat Canpbell. M. Helfrich was
an attorney for HSC and thus many, if not all, of her
comuni cati ons woul d have |ikely been privil eged.
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evoke any real relevance to the particular counts for which he was
charged, and second, many of the requested docunentation clearly
| acked the requisite specificity. Accordingly, the district court
did not abuse its discretion when it quashed Butler’s subpoena.
V. Wiether the district court erred by allow ng i nto evidence HSC

policies and procedures relating to researchers’ contracts

wth outside entities, including pharmaceutical conpani es.

Butl er argues one of the controversies at trial involved
identifying what contracts between HSC researchers and outside
entities were covered by HSC s policies requiring researchers to
pay HSC a percentage of nonies received under those particular
contracts. Butler maintains the district court erred when it
denied his notion in limne that sought to bar the use of HSC s
shared fee policies as evidence of Butler’'s alleged crimnal
conduct .

Butl er contends that United States v. Christo, 614 F.2d 486

(5th Gr. 1980), which held that civil regul ations cannot be used
to establish crimnal liability, bars the Governnent’s use of HSC
policies as a basis for finding crimnal liability against Butler
on the Contract Counts. |d. at 491-92. Butler suggests that the
Governnent’s violation of the principle enunciated in Christo is
made even nore egregi ous based on the fact that the Governnent used
school policies to establish liability — a less formal and
authoritative source than the prohibited civil regulations.

Arguing that the Governnent blurred the distinction between

15



crimnal law and HSC policies, Butler asserts that the testinony
elicited from HSC officials suggested it was Butler’s failure to
conply with HSC policies that would ultimately be determ native of
Butler’s guilt or innocence. Lastly, Butler cites Ninth Grcuit
case lawfor his contention that jury instructions, such as the one

given in this case, cannot cure a Christo violation. See United

States v. Wl f, 820 F.2d 1499 (9th Cr. 1987). Conversely, the

Governnment maintains that it never presented to the jury a theory
that violations of HSC policies automatically rendered Butler’s
conduct crimnally fraudulent. |nstead, argues the Governnent, it
was saddled with the burden of establishing that Butler acted
intentionally and willfully in order to prove the fraud counts and
sinply used the policies to denonstrate such intent.

We reviewa district court’s evidentiary rulings for an abuse

of discretion. Kelly v. Boeing Petroleum Servs., Inc., 61 F.3d

350, 356 (5th CGr. 1995). Any erroneous evidentiary ruling is
reversible error only if it affects a party’s substantial rights.
Id. at 361. In Christo, the case was renmanded in |arge part
because of the instructionto the jury that the legality of certain
banki ng overdrafts had to be viewed in light of the civil banking
restrictions on loans to officers. 614 F.2d at 491. This Court
found problematic what it saw as the prosecution attenpting to
bootstrap a violation of acivil regulationinto a crimnal felony.
Id. at 492. In this case, the Governnent persuasively argues that
the testinony allowed by the district court was introduced to

16



explain that HSC s policies sinply governed Butler’s conduct. The
Governnment cites to two instances in the record where HSC
of ficials, when asked by the def ense whether violating the policies
was itself a crinme, both agreed that it was not. The introduction
of the policies was for the purpose of establishing Butler’s
know edge of the policies and his wllfulness thereafter in
def raudi ng HSC.

Moreover, the district court gave the jury a limting
instruction in which the court cautioned:

You have heard testinony that Dr. Butler may have
violated TTUHSC s Operating Policies and Procedures
(“TTUHSC s Policies”). A violation of TTUHSC s Policies
initself is not a crimnal offense.

The governnent nust prove all of the elenents of the
crinmes charged, beyond a reasonabl e doubt. For exanpl e,
even if you assune that Dr. Butler violated TTUHSC s
Policies, the fact that TTUHSC s Policies were not
foll owed does not necessarily nean that Dr. Butler
possessed the requisite crimnal intent to conmt the
of fenses charged or that the governnent has proved the
el emrents of the alleged crines. If you find beyond a
reasonabl e doubt from the other evidence in this case
that Dr. Butler did commt the acts charged in the
Indictnent, then you may consider the evidence of a
violation of TTUHSC s Policies for the limted purpose of
determ ning whether Dr. Butler had the state of m nd or
intent necessary to commt the crinmes charged in the
| ndi ct ment .

This Court has previously determned that this type of
limting instruction is appropriate under these circunstances. In

United States v. Brechtel, 997 F.2d 1108 (5th Gr. 1993), this

Court stated that “we and our colleagues in other circuits have

recogni zed the value of limting instructions in attenuating any
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i nproper effect of such evidence when used for a permssible

purpose.” 1d. at 1115 (citing United States v. Cordell, 912 F. 2d

769, 777 (5th Cr. 1990); United States v. MElroy, 910 F. 2d 1016,

1023-24 (2d Cir. 1990); United States v. Smth, 891 F.2d 703, 710

(9th Cir. 1989); United States v. Stefan, 784 F.2d 1093, 1098 (11th

Cir. 1986)). The instruction issued by the district court clearly
sets forth that any evidentiary reference to HSC policies nade
during the trial was for the limted purpose of establishing
Butler’s alleged crimnal intent. Accordingly, evenif we were to
identify any error in the district court’s decision to admt these
policies into evidence, this particular instruction would cure any
such error.

In sum because the HSC policies were admtted for the limted
pur pose of establishing crimnal intent on the part of Butler, and
because the district court issued a conprehensive Ilimting
instruction further clarifying the purpose of that evidence, we

find no reversible error.

V. Whet her t he Gover nnment presented sufficient evidence as to the
Contract and Pl ague Counts.

But|l er next argues there was insufficient evidence to support
hi s conviction on the Contract Counts because the HSC policies were
vague, thus casting doubt on the nens rea elenent of the crine.
Butler also contends the Governnent failed to prove beyond a
reasonabl e doubt that he willfully violated United States export

control |aws or hazardous material regul ations.
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We review a challenge to the sufficiency of the evidence in a
crimnal case to eval uate “whether a reasonable trier of fact could
have found that the evidence established guilt beyond a reasonabl e

doubt .” Bi eganowski, 313 F.3d at 275 (citation and internal

quotations omtted). The jury retains the sole responsibility for
determning the weight and credibility of the evidence. United

States v. Jaramllo, 42 F.3d 920, 923 (5th Cr. 1995). I n

evaluating the evidence, we view all evidence and all reasonable
inferences drawn from it in the light nost favorable to the

government. Bi eganowski, 313 F. 3d at 275. “It is not necessary

t hat the evidence excl ude every reasonabl e hypot hesi s of innocence
or be wholly inconsistent with every conclusion except that of
guilt.” 1d.

As to Butler’s argunent regarding the Contract Counts, and
nmore specifically his contention that the HSC policies were vague
and therefore subject to msinterpretation, there was evidence
introduced at trial that HSC rem nded Butl er by neno six tines that
he was not to sign contracts with grantors for work done at HSC.
The Governnent contends these nenos prove Butler’'s state of m nd
regardl ess of whether he reviewed or wunderstood HSC s posted
poli ci es. Butl er also argues that he thought the agreenents he

entered into with Pharnmacia and Chiron were consulting contracts.?®

5> As stated previously, both parties stipulate that pure
consulting contracts were not subject to the restrictions placed on
clinical studies, research grants, or any other type of venture
that involved use of HSC s resources.
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The Governnent points out, however, that it introduced at trial
(1) language in these agreenents between Butler and the
phar maceutical conpanies indicating that the studies were for
clinical work (and thus subject to HSC s policies); (2) differences
bet ween the agreenents and other docunents entered into evidence
entitled “Consulting Agreenents”; and (3) testinony from the
phar maceuti cal representatives thenselves, who characterized the
split contracts as clinical study agreenents. Based on this
evi dence alone, the Governnent presented sufficient evidence of
Butler’'s intent to defraud HSC such that a reasonable trier of fact
could have found that the evidence established guilt beyond a
reasonabl e doubt.

Next, Butler maintains there was insufficient evidence to
support the jury’'s finding that he wwllfully: (1) exported yersinia
pestis to Tanzania without a license; (2) described in a m sl eading
manner the yersinia pestis as “laboratory materials” on the FedEx
waybill; and (3) violated federal hazardous material regulations
when he shipped the yersinia pestis to Tanzani a.

As to the first sub-issue, the Governnent points this panel to
evidence introduced at trial that Butler certified on the FedEx
waybi Il that the sanples were being “exported . . . in accordance
wth Export Adm nistration Regulations,” when in fact they were
not. The Governnment notes that Butler had in his office a docunent

downl oaded fromthe Center for D sease Control website that clearly

20



i ndicated a Departnent of Comerce permt was required to export
yersinia pestis. As further evidence of Butler’s know edge of
export requirenents, the Governnent observes that Butler previously
signed four waybills shipping hazardous materials to Canada and
checked the box indicating a Shipper’s Export Decl arati on was not
needed (which it is not in those circunstances). Mor eover, the
Governnent introduced evidence that during the 1990s, Butler
properly shipped infectious substances and ot her dangerous goods
nmore than 30 tinmes. Based on this evidence, Butler’s argunent here
must fail.

Wth regard to Butler’'s conviction for nmaking a false
statenent by labeling the vyersinia pestis as “laboratory

materials,” he contends that because he did not intend to deceive
anyone, he cannot be found to have acted willfully. The Governnent
responds by noting that Butler also certified on that sane | abel
that he was not shipping dangerous goods. According to the
Governnent, a reasonable person certainly could conclude that an
acconpl i shed researcher, who was the Chief of Infectious D seases
at HSC and had spent considerable tine studying plague abroad

woul d have known that plague was a dangerous good requiring the
proper identification thereof. Accordingly, Butler’s sufficiency
of the evidence argunent on this sub-issue is also without nerit.

Finally, Butler <contends his conviction for violating

hazardous material regulations required the Governnent to prove
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that his infraction could not have been due to a good faith m st ake
or m sunderstanding of the law. The Governnent responds with an
argunent identical to its reason why there was sufficient evidence
establishing Butler’s wunlawful export of vyersinia pestis to
Tanzania wthout a license: Butler had successfully and legally
shi pped hazardous materials at |least 30 tinmes before nmaking this
particul ar shi pnent. | nportantly, Butler cones forward with no
specific evidence of his own on appeal refuting the Governnent’s
evi dence, or establishing what about his actions warranted a
finding that he nade a good faith m stake or m sunderstood the | aw
Wthout nore, a reasonable trier of fact could have found that the
evi dence established guilt beyond a reasonabl e doubt.

VI. Whether the district court’s use of the 2001 Sentencing
Guidelines in sentencing Butler was in violation of the Ex
Post Facto C ause.

Butler argues the district court erred in using the 2001
versi on of the Sentencing Cuidelines, instead of the 2000 versi on,
for purposes of his sentencing. Butler contends he was convicted
on two sets of discrete charges that occurred during different tine
periods. Specifically, Butler notes that the events relating to
the Contract Counts took place between August 1998 and August 2001,
while the events underlying the Plague Counts transpired during
2002. Because the activities relating to the Contract Counts were
conpl eted by August 2001, argues Butler, the 2000 version should

have been applied as it was in effect at that tine. But | er
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explains that had the 2000 version been used, his offense |evel
woul d have been reduced by four.

This Court reviews the district court’s application of the
Gui del ines de novo and its findings of fact for clear error.® The
district court shall apply the Guidelines in effect on the date the
def endant was sentenced, U. S. SENTENCI NG GUI DELINES MANUAL 8§ 1Bl. 11(a)
(2004), unl ess such application violates the Ex Post Facto O ause
of the Constitution, and in that case, the district court shall
apply the manual in effect on the date the offense of conviction
was commtted, id. 8§ 1B1.11(b)(1).

In determ ning the appropriate version of the CGuidelines for
sentenci ng purposes, the district court appears to have enpl oyed
the one-book rule, which provides that where a “defendant is
convicted of two offenses, the first commtted before, and the
second after, a revised edition of the Cuidelines Manual becane
effective, the revised edition of the Guidelines Munual is to
applied to both offenses.” [d. 8§ 1B1.11(b)(3). In followng this
clarifying provision, the district court applied the 2001 version
of the Guidelines which was in effect on the date the events
underlying Butler’s last conviction occurred in Septenber 2002.

Moreover, the comentary to 8§ 1Bl.11(b)(3) provides that this

W enpl oy this standard of revieweven as to those |imted cases
on direct appeal at the tinme United States v. Booker, 125 S. Ct.
738 (2005), was issued where the district court sentenced under a
mandat ory gui deli ne system See United States v. Villegas, 404
F.3d 355, 359 (5th Cr. 2005).
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appr oach:
[ S] houl d be foll owed regardl ess of whether the offenses
of conviction are the type in which the conduct is
grouped under 8§ 3Dl1.2(d). The ex post facto cl ause does
not distinguish between groupable and nongroupable
of f enses.
Id. 8§ 1B1.11(b)(3), cnt. background.” Mreover, this Court has
previously concluded that application of § 1B1.11(b)(3) 1in
instances simlar to the one here is permssible and does not

violate the Ex Post Facto Cl ause. See United States v. Kilmer, 167

F.3d 889, 895 (5th Cr. 1999). Based on the rel evant guideline
provi sions and the applicable commentary, we reject Butler’s ex
post facto challenge to his sentence.
CONCLUSI ON

Havi ng carefully reviewed the entire record of this case, and
having fully considered the parties’ respective briefing and
argunents, we conclude the district court did not commt reversible
error by refusing to sever the Contract Counts from the Plague
Counts. Moreover, the district court nade appropriate di scovery
and evidentiary rulings. Al so, there was sufficient evidence
supporting Butler’s convictions under the Contract Counts and the
Pl ague Counts. Finally, the district court’s application of the
2001 Sentencing Guidelines was not violative of the Ex Post Facto

Cl ause. Accordingly, we AFFIRM Butler’s conviction and sentence.

" Butler’s crimnal convictions under the Contract Counts and
Pl ague Counts are not identified in 8§ 3Dl.2(d) as groupable
of f enses.
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