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E. GRADY JOLLY, G rcuit Judge:

Today we decide a question of only narrow interest but of
significance to sone Social Security appeals: Whet her, in
reviewing the denial of supplenental security incone (“SSI”)
benefits, the courts shoul d consi der evidence that the claimant did
not present to the Adm nistrative Law Judge (“ALJ”), but submtted
for the first time to the Appeals Council, which accepted and
consi dered t he evi dence but deni ed revi ew of the ALJ deci sion. The
Comm ssioner of Social Security argues that it should not be
consi dered because it is not part of the Conmm ssioner’s “final

deci sion.”



Specifically, Charles D. Higginbotham the claimnt and
appel I ant, argues, however, that the district court, in affirmng
t he Conm ssioner’s denial of benefits, erredin failingto consider
a statenent nmade by his treating physician, which he presented for
the first tinme before the Appeals Council. To answer this
gquestion, we nust determ ne what constitutes the Social Security
Comm ssioner’s “final decision.” This is a close and confusing
gquestion to resol ve because neither the statute nor the regul ati ons
are clear. After our study of the relevant statutory provisions
and regul ations, however, we conclude that the Comm ssioner’s
“final decision” includes the Appeals Council’s denial of
Hi ggi nbot hami s request for review We therefore remand to the
district court for consideration of the entire record on appeal,
i ncl udi ng the new evi dence subm tted by H ggi nbothamfor the first
time to the Appeal s Council.

I

Hi ggi nbot ham applied for SSI benefits in 1999, claimng that
he had nost recently worked in 1994 and t hat m xed bi pol ar di sorder
rendered him totally disabled. In 2000, the Social Security
Adm ni stration denied Higginbothani s application. Hi ggi nbot ham
t hen requested, and was granted, a hearing before an Adm ni strative
Law Judge (“ALJ"). The ALJ denied Hi gginbothamis claim for
benefits because Hi ggi nbotham could not sustain a claimof total
disability. Specifically, the ALJ held that Hi ggi nbotham had no
“exertional limtations,” but that he did have “non-exertional
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limtations” that restricted himto jobs requiring only short,
sinple instructions and limted interaction with other people.

Hi ggi nbothamtinely filed a request for review by the Appeal s
Counci | . Wiile his request was pending, Higginbotham in
accordance with applicable regul ations, submtted a nedi cal source
statenent conpl eted by Chandrakant Patel, MD. (“Dr. Patel”), his
treating physician. That statenent included Dr. Patel’s eval uation
of Hi gginbothamis “nental abilities <critical for performng
unskilled work.” Dr. Patel concluded that Hi ggi nbotham suffered
from a conplete loss of ability to perform regular enploynent
activity. In a letter dated August 30, 2001, the Appeal s Counci
deni ed Hi ggi nbot hami s request for review, noting that although it
had considered Dr. Patel’s statenent, the additional evidence did
not provide a basis for reversing the ALJ' s deci sion.

Next, Higginbotham filed a conplaint in the United States
District Court for the Northern District of Texas, seeking review
of the Comm ssioner’s denial of SSI benefits. Then, in Cctober
2003, the magistrate judge recommended that the Comm ssioner’s
deci sion be reversed. Judge McBryde, however, rejected the
magi strate judge’'s reconmmendation, specifically declining to
consider the new evidence submtted to the Appeals Council, and
affirmed the Conm ssioner’s denial of SSI benefits. Hi ggi nbot ham

then filed this appeal.



Qur review of the Conm ssioner’s denial of SSI benefits is
limted to considering whether the decision is supported by
substantial evidence in the record and whether the proper |ega

standards were applied.! See Villa v. Sullivan, 895 F.2d 1019,

1022 (5th Gr. 1990). A review ng court may not, however, exam ne
only the evidence favorable to the Conmm ssioner; it nust also

exam ne contrary evidence. See Randall v. Sullivan, 956 F.2d 105,

109 (5th Gir. 1992).

The precise issue raised by this appeal is whether the
district court should have reviewed and considered the evidence
t hat Hi ggi nbot ham submtted to the Appeals Council but failed to
present to the ALJ. The Social Security Act provides that courts

may review the “final decision” of the Comm ssioner. 42 U S. C 8§

405(9g). The Act does not expressly define the term “final
decision”; instead, it |eaves that question to be answered by
regul ati ons. Sins v. Apfel, 530 U S. 103, 105 (2000). In this
respect, however, the reqgulations are anything but clear. They

provide only that “[t]he Appeals Council’s decision, or the
deci sion of the adm nistrative law judge if the request for review

is denied, is binding unless [the claimant] file[s] an action in

! Hi ggi nbot han al so argues that the Appeals Council failed to
apply proper |l egal standards when it failed to explain its wei ghing
of Dr. Patel’s statenent, pursuant to the factors set forth in 20
CFR 8 416.927(d)(2). It appears that the requirenent of a
detailed discussion of additional evidence was suspended by a
menor andunr from the Executive Director of Appellate Operations
dated July 20, 1995.



Federal district court.” 20 CF.R 88 404.981, 416.1481. I n
interpreting these regul ati ons, sonme courts have held that the ALJ
deci sion alone is the final decision of the Conm ssioner, and ot her
courts have held that the final decision includes the Appeals
Council’s denial of a request for review

Thus, in interpreting the Social Security Act and the
applicable regulations, if we determne that the final decision
enconpasses the Appeals Council’s denial of review, then we nust
conclude that the district court erred in failing to consider the
new evi dence. If we determne that a final decision does not
i nclude the denial of the request for review, then we nust hold
that the district court did not err in declining to consider and
address Dr. Patel’s statenent.

1]

The question whether the denial of review by the Appeals
Council constitutes part of the Comm ssioner’s “final decision,”
and consequently whet her the new evi dence shoul d be consi dered by
the district court on appeal, has split the circuits. Until today

we had not decided this question. See Masterson v. Barnhart, 309

F.3d 267, 274 n.3 (5th Gr. 2002). The Comm ssi oner advocates the
position adopted by the Third, Sixth, Seventh, and Eleventh
Circuits, which have decided that when the Appeals Council denies
a claimant’s request for review, the “final decision” to be

reviewed by a district court on appeal is only the actual decision



of the ALJ.? They conclude that because the Conm ssioner’s “final
decision” is that of the ALJ, the propriety of that decision
depends only on the record that was actually before the ALJ.

On t he ot her hand, Hi ggi nbot hamurges us to adopt the position
t aken by the Second, Fourth, Eighth, Ninth, and Tenth Grcuits, al
of which have held that evidence submtted for the first tinme
before the Appeals Council should be considered by the district
court because the Appeals Council’s denial of the request for
reviewis part of the “final decision.”?

These courts based their decisions on the follow ng reasons.
First, 20 CF. R 8 404.970(b) permts, if not invites, the clai mant
to submt new evidence to the Appeals Council. Excl udi ng such
evi dence on review m ght underm ne the purpose of this regul ation,
whi ch provides a claimant a final chance to denonstrate disability

before the Comm ssioner’s decisionis final. ODell v. Shal ala, 44

F.3d 855, 859 (10th G r. 1994). Second, these courts interpret the
regul ations’ requirenment that the Appeals Council “evaluate the
entire record including the newand materi al evidence submtted” to

mean that the new evidence is nmade part of the record even if the

2 See Matthews v. Apfel, 239 F.3d 589, 593-94 (3d Cir. 2001);
Falge v. Apfel, 150 F.3d 1320, 1323 (11th Cr. 1998); Cotton V.
Sullivan, 2 F.3d 692, 696 (6th Cr. 1993); Eads v. Sec’'y of Dep’'t
of Health & Human Servs., 983 F.2d 815, 817-18 (7th Cr. 1993).

3 See Perez v. Chater, 77 F.3d 41, 44-45 (2d Cr. 1996)
ODell v. Shalala, 44 F.3d 855, 859 (10th G r. 1994); Ramrez v.
Shalala, 8 F. 3d 1449, 1452 (9th Cr. 1993); Nelson v. Sullivan, 966
F.2d 363, 366 (8th Gr. 1992); WIlkins v. Sec'y, Dept. of Health
Human Servs., 953 F.2d 93, 96 (4th Gr. 1991) (en banc).
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Appeal s Council denies the request for review Id. (quoting 20
C.F.R 8 404.970(b)). Third, these courts have reasoned that the
final decision includes the denial of the request for review
because the Conmi ssioner’s final decision, whether it is the ALJ' s
ruling or that of the Appeals Council on review, is not final until
t he Appeal s Council either denies review or issues its own ruling.
Id. “Therefore, when the Appeals Council denies review after
considering new evidence, the [Comm ssioner’s] final decision
‘necessarily includes the Appeals Council’s conclusion that the

ALJ’ s findings remai ned correct despite the new evi dence. Perez
v. Chater, 77 F.3d 41, 45 (2d Gr. 1996) (quoting O Dell, 44 F. 3d
at 859).
|V

Wen we weigh the conpeting argunents interpreting the
applicable regul ations, we are persuaded that the Comm ssioner’s
final decision includes the Appeals Council’s denial of a request
for review

It is true that the courts generally agree that when the
Appeal s Council denies a request for review, the ALJ's decision
becones the Comm ssioner’s final decision. See Sins, 530 U S at
107 (citing 20 C.F. R 88§ 404.900(a)(4)-(5), 404.955, 404.981, and
422.210(a)). This conclusion, however, does not resolve the
guestions of what is enconpassed within the “final decision” and
what record is reviewable on appeal. W note, for exanple, that
the regul ations provide little clear guidance as to the substance
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of the record to be reviewed by the district court and as to
whet her the final decision incorporates the Appeals Council’s
denial of a request for review The applicable regul ations, 20
C.F.R 88 404.981 and 404.955(a)-(b), only state that the ALJ s
deci si on becones “bi ndi ng” when the Appeals Council denies review
and the claimant fails to seek judicial review. These provisions
do not expressly state that the ALJ s decision alone is the “final
decision”. Nor do they state that review ng courts must consider
only evidence that was before the ALJ.

Furthernore, 20 C F.R 8 416.1400 nmakes it clear that the
Commi ssioner’s decision does not becone final until after the
Appeal s Council makes its decision denying the clainmnt’s request
for review 20 CF.R 8 416.1400(a)(5) advises claimnts that
“Iw hen you have conpleted the steps of the admnistrative review

process ... we wll have nade our final decision. If you are

dissatisfied with our final decision, you may request judicia
reviewby filing an action in a Federal district court.” (Enphasis
supplied.) The steps of the adm nistrative revi ew process incl ude
the initial determ nation, reconsideration, the hearing before an

ALJ, and a request for review by the Appeals Council. Id. at

(a)(1)-(a)(4) (enphasis supplied). Thus, the regul ations plainly,
if inmplicitly, include the denial of review by the Appeal s Counci

as part of the Comm ssioner’s final decision. Furthernore, the
regulations require a claimant to request review by the Appeals
Counci|l before seeking judicial reviewin district court. This is
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anot her reason for including the Appeals Council’s denial of a
request for review as a conponent of the Conmm ssioner’s final
decision. Therefore, we think that under the Conm ssioner’s own
regul ati ons, the Comm ssioner’s final decision necessarily includes
an Appeals Council’s denial of a claimant’s request for review

It follows that the record before the Appeals Council
constitutes part of the record upon which the final decision is
based. The statute itself speaks to this point: Wen a clai mant
seeks court reviewof the Conm ssioner’s decision, the Comm ssi oner
“shall file a certified copy of the transcript of the record
including the evidence upon which the findings and decision
conpl ained of are based.” 42 U.S.C. § 405(9). Hi ggi nbot ham
conpl ai ns of the Conm ssioner’s denial of benefits. That denial,
as we have sai d above, includes the Appeals Council’s denial of his
request for review and was based in part on the new evidence
Hi ggi nbot ham submtted to the Appeals Council. The regul ati ons
further clarify that the new evidence before the Appeals Council
was such evidence upon which the denial of benefits was based by
requiring the Appeals Council to “evaluate the entire record
i ncludi ng the new and nmaterial evidence submtted[.]” 20 CF.R 8§
404.970(b). Still further, in this case, the Appeal s Council noted
inits letter denying Hi ggi nbot hami s request for reviewthat it had
considered Dr. Patel’s statenent, in denying review of his claim
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In sum the statute provides that a clai mant nay obtain revi ew
of “any final decision of the Comm ssioner of Social Security.” 42
US C § 405(9). Because the statute does not define “fina
deci sion of the Conmm ssioner of Social Security”, we nust |ook to
the regqgul ations. The regulations do not explicitly define the
term W extrapolate fromthe words of the regul ation, however,
that “final decision of the Comm ssioner of Social Security”
includes the Appeals Council’s denial of a request for review
because the regul ations provide that the Conm ssioner’s decision
does not becone final until after the Appeals Council nakes its
deci sion denying the claimant’s request for review We further
conclude that the evidence submtted for the first tinme to the
Appeal s Council is part of the record on appeal because the statute
itself provides that such record i ncludes the “evi dence upon which
the findings and deci sion conpl ained of are based.” |d. Because
the Appeals Council considered and eval uated such evidence, that
evi dence constitutes “evidence upon which the decision conpl ai ned
of is based.” [d. Accordingly, the district court should have
considered and addressed the new evidence that Hi ggi nbotham
submtted to the Appeals Council. The judgnent of the district
court is therefore vacated, and the case is remanded for further
consideration not inconsistent wwth this opinion.

VACATED and REMANDED.
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