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Appeal fromthe United States District Court
for the Southern District of M ssissippi

Before JOLLY, WENER, and PICKERI NG G rcuit Judges.
PER CURI AM

On appeal, Plaintiffs-Appellants identified in the caption of
this case (“Plaintiffs”) challenge the district court’s denial of

their notion for remand to state court. The district court had



ruled that the non-di verse defendants were fraudul ently joined and
refused to certify an interlocutory appeal of that ruling to us.
After one unsuccessful attenpt to appeal that decision to our
court, Plaintiffs continued their efforts to gain an expedited
appeal on this issue by attenpting to manufacture appellate
jurisdiction by voluntarily seeking dismssal of their clains
against the diverse Defendant-Appellee, Kansas Cty Southern
Rai | way Conpany (“KCS’). In so doing, Plaintiffs have forfeited
their right to appeal — presumably inadvertently — because we
must also dismss this second appeal for lack of appellate
jurisdiction.
.  FACTS & PROCEEDI NGS

This case arises out of a fatal railroad crossing accident
that occurred in Scott County, M ssissippi. The accident occurred
when a van, driven by Lucy R Shepard, collided with a KCS train.
Shepard was killed, and her passenger, Phyllis B. MKee, was
i nj ured. Plaintiffs, as representatives of Shepard s w ongful
death beneficiaries, filed this action in M ssissippi state court

asserting, inter alia, clains under that state’s wongful death

statute. McKee filed a separate negligence action (the “MKee



case”).! In addition to KCS,2three nmenbers of the train crew, C. L.
Duett, Eric Robinson, and Robert Everett (collectively the “train
crew), were naned as defendants in both actions for their
al l egedly negligent operation of the train. Wile this suit was
pending in state court, Defendants propounded requests for
adm ssions asking Plaintiffs to admt that there was no basis for
joining the train crew defendants in this action. Plaintiffs
failed to respond tinely to Defendants’ requests for adm ssions.
Arguing that Plaintiffs’ failure to respond resulted in the
concl usi ve adm ssion that no vi abl e cause of action exi sted agai nst
the train crew, ® Defendants renoved the action to federal court on
the assertion that the train crew defendants, who are M ssi ssipp
residents, were fraudulently joined solely to defeat diversity
jurisdiction.

Plaintiffs filed a notion in district court seeking remand to
state court. In support of this notion, Plaintiffs submtted a

sworn statenent by O ficer Jeff Pitts, a witness to the collision

! See McKee v. Kansas City S. Ry. Co., 358 F.3d 329 (5th
Cir. 2004). As with this action, the McKee case was al so renoved
to federal court, where it was presided over by the sane district
j udge who handl ed this case.

2 KCSis a Mssouri corporation with its hone office and
princi pal place of business in Kansas City.

3 The requests for adm ssions were issued pursuant to M ss.
R Cv. P. 36. The parties sharply contest whether the district
court could properly treat Plaintiffs’ failure to respond tinely
to the requests as a conclusive adm ssion. That dispute,
however, does not affect our decision today.
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between KCS s train and Shepard’'s van. The district court ordered
that a remand deposition of Oficer Pitts be taken and that the
parties submt a transcript of his deposition to the court.

After reviewwng Oficer Pitts deposition, the district court
denied Plaintiffs’ notion for renmand. The court concl uded that
Oficer Pitts’ deposition “work[ed] against the plaintiffs” and
that they coul d not establish any cause of action against the train
Ccrew. The district court consequently dismssed the train crew
defendants from the action. Plaintiffs filed a notion for
reconsideration to which they appended additional evidence and
docunentation to denonstrate the train crew s potential liability.
The district court denied this notion, too.

Plaintiffs then appeal ed the district court’s denial of their
motion for remand and dismissal of the train crew defendants to
this court. As the district court’s remand decision was not
certified for interlocutory appellate review under 28 U S C 8§
1292(b) or Federal Rule of G vil Procedure 54(b), we dism ssed that
effort to obtain an interlocutory review because we |acked

appel l ate jurisdiction.*

4 Marshall v. Kansas City S. Ry. Co., 45 Fed. Appx. 322 (5th
Cr. 2002) (“Marshall 1"). After filing their notice of appeal
in Marshall |, Plaintiffs filed a Rule 54 notion in the district
court to have a final judgnent entered in favor of the train crew
def endants. But because Plaintiffs had already filed their
notice of appeal, the district court never ruled on that Rule 54
notion. See Texas Conptroller of Pub. Accounts v. Transtexas Gas
Corp. (In re Transtexas Gas Corp.), 303 F.3d 571, 578-79 (5th
Cr. 2002). 1In other words, Plaintiffs put the cart before the
horse by filing their notice of appeal before submtting their
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Next, the district <court entered a scheduling order
establishing a discovery conpletion deadline and setting the case
for trial. Meanwhile, the MKee case had proceeded to trial, and
a jury had rendered a verdict in favor of KCS.® On |earning of
that verdict, Plaintiffs filed a pleading styled Mdtion for Entry
of Final Judgnent in Favor of Defendant (the “Mdtion for Fina
Judgnent”). This notion, which professed to rely on Federal Rule
of Civil Procedure 54, stated that this case and the MKee case
i nvol ved the sanme defendant (KCS) and identical issues. In their
nmotion, Plaintiffs asserted that, “[s]ince the Court and [ KCS] have
previously opined that the jury' s verdict in MKee and the final
judgnent entered pursuant to that verdict are binding upon the
Plaintiff and [KCS] herein, there is no just reason to delay the
entry of a final judgnent in this action.” Plaintiffs, therefore,
asked the district court to “direct the entry of a final judgnent
against the Plaintiff and in favor of the Defendant in this
action.” Inportantly, the Mdtion for Final Judgnent said nothing
about whether Plaintiffs were seeking dismssal with or wthout
prej udi ce.

KCS filed a response in which it stated that Plaintiffs had

mscited Rule 54 as the governing rule. |Instead, explained KCS

Rul e 54 noti on.

>In the McKee case, the district court had al so di sm ssed
the train crew defendants after concluding that they had been
fraudulently joined. 358 F.3d at 332.

5



“[t] he proper rule under which the Plaintiff should be proceeding
is Rule 41(a)(2).” KCS nade the follow ng representation:

Def endant [KCS] has no objection to Plaintiff’s request
for dism ssal of her clains against this Defendant and
for entry of final judgnent with prejudice in this
Defendant’s favor. It is apparent from Plaintiffs’
Motion, and fromrepresentations by her counsel to this
Def endant and the Court, that Plaintiff wshes to
term nate proceedi ngs before this Court and appeal to the
Fifth Crcuit Court of Appeals this Court’s rulings
denying the Plaintiffs’ Mtion to Remand and Mtion to
Reconsi der Order Denyi ng Renmand. Defendant woul d agree
to entry of an order dismssing Plaintiffs’ clainms with
prejudi ce and expressly reserving the Plaintiffs’ right
to challenge this Court’s subject matter jurisdiction
over this action on appeal to the Fifth Grcuit.®

Before the district court ruled on the Mdtion for Final Judgnent,
t hough, Plaintiffs filed yet another notion for reconsi deration of
the district court’s initial order denying remand. This tine they
cited evidence fromthe McKee trial to denonstrate the viability of
their clains against the train crew defendants.

In ruling on Plaintiffs’ two pending notions, the district
court first acknowl edged that Plaintiffs had predicated their
Motion for Final Judgenent on Rule 54(b), but agreed with KCS and
construed Plaintiffs’ notion as one for voluntary di sm ssal under
Rule 41(a)(2). The district court then granted Plaintiffs’ notion,
stating:

There is no counterclaimin the instant case and the

defendants do not object to the plaintiffs’ notion.

Therefore, the above styl ed and nunbered cause i s hereby

di sm ssed in accordance with Rul e 41(a)(2). As a speci al
condition of this dismssal, the plaintiffs’ notion for

6 Enphasi s added.



this court to enter a final judgnent in favor of the

defendants ... is hereby granted. This court hereby

grants final judgnent in favor of the defendants.
In the sane order, the district court went on to deny Plaintiffs’
renewed notion for reconsideration of the remand i ssue. Plaintiffs
tinmely filed their notice of appeal, designating this order as the
deci sion fromwhich they were appealing.

1. ANALYSIS

Plaintiffs appeal the district court’s denial of their notion
for remand. |In support, Plaintiffs advance argunents essentially
identical to those advanced in MKee's appeal to this court,
contesting the district court’s denial of her notion for remand.’
By attenpting to manufacture appellate jurisdiction through the
voluntarily dism ssal of the remai nder of their action agai nst KCS,
however, Plaintiffs have unwittingly stepped into the so-called
“finality trap,”® thereby forfeiting altogether their right to

appeal the district court’s remand deci sion.

A MANUFACTURI NG APPELLATE JURI SDI CTI ON TO OBTAIN A QUASI -
| NTERLOCUTORY APPEAL

The starting point of our analysis is 28 U S. C. 8§ 1291, the
jurisdictional statute on which Plaintiffs now rely in seeking
appellate relief fromus. Generally, all clains and issues in a

case nust be adjudicated in the district court, and a final

" See McKee, 358 F.3d at 333-37.

8 Terry W Schackmann & Barry L. Pickens, The Finality Trap
Accidentally Losing Your Right to Appeal, 58 J. Mo. B. 78 (2002).
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j udgnent or order nust be issued, before our jurisdiction can be
i nvoked under § 1291.° This “final judgment rule” creates
appellate jurisdiction only after a decision that “ends the
litigation on the nerits and | eaves nothing for the court to do but
execute the judgnent.”?10 Here, the district court refused to
certify its denial of Plaintiffs’ notion for remand for an
interlocutory appeal under 28 U S.C. 8§ 1292(b). Neither did the
court enter a final judgnent pursuant to Rule 54(b) in favor of the
di smissed train crew defendants. !

All parties agree that the McKee case and this action invol ved
the sanme defendant (KSC), identical operative facts, and
substantially overlapping legal clains. Additionally, both cases
proceeded before the sane district judge. Consequently, after the
jury rendered a verdict for KCS in the MKee case, the Plaintiff
(and possibly the district court as well) apparently expected KCS

to raise the defense of res judicata or issue preclusion in this

case. Critically, though, nothing in the record reflects any

® This provision provides, in pertinent part, that “[t]he
courts of appeals ... shall have jurisdiction of appeals from al
final decisions of the district courts of the United States ..
except where a direct review may be had in the Suprene Court.” 28
U S.C 8§ 1291 (enphasi s added).

10 Firestone Tire & Rubber Co. v. Risjord, 449 U S. 368,
373, 101 S. . 669, 673 (1981) (quoting Coopers & Lybrand v.
Li vesay, 437 U.S. 463, 467, 98 S. C. 2454, 2457 (1978)). For
now, we disregard the narrow exception to the final judgnment rule
enbodied in the collateral order doctrine.

11 See supra note 4.



assertion of these defenses by KCS. 12 Instead, Plaintiffs
preenptively filed their Mtion for Final Judgnent, asking the

district court to “direct the entry of a final judgnent agai nst the

Plaintiff[s] and in favor of the Defendant in this action.” In
effect, Plaintiffs sought to manufacture a final judgnent — and
through it appellate jurisdiction — to obtain an immedi ate

appellate ruling on the question of fraudul ent joinder.

The Plaintiffs’ problem wth the strategy they enployed is
that it runs headlong into the “settled rule in the Fifth Grcuit
that appellate jurisdiction over a non-final order cannot be

created by dismssing the remaining clains wthout prejudice.”?

And, a Rule 41(a) dism ssal without prejudice is not deened to be
a “final decision” for the purposes of 8 1291. This rule can be

traced back to our decision in Ryan v. COccidental Petrol eum Corp.*

In Ryan, we explained that when a district court grants a party’s
request for a voluntary dismssal, he “gets what he seeks, i.e., a

di sm ssal wi thout an adjudication on the nerits, and heis entitled

2 1n their Mdtion for Final Judgment, Plaintiffs stated
that the district court and KCS had “previously opined that the
jury’s verdict in MKee and the final judgnent entered pursuant
to that verdict [were] binding upon the Plaintiff and [KCS]
herein,” but the record is devoid of any ruling, opinion, or
statenent by the district judge to this effect. KCS never filed
any suppl enental pleading asserting the affirmative defense of
res judicata or issue preclusion. See FeED. R CQv. P. 8(c).

13 Swope v. Colunbian Chens. Co., 281 F.3d 185, 192 (5th
Cr. 2002) (enphasis added).

¥ 577 F.2d 298 (5th Gr. 1978).
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to bring a later suit on the sane cause of action.”'™ Therefore,
a party cannot use voluntary dism ssal wthout prejudice as an end-
run around the final judgnent rule to convert an otherw se non-
final —and thus non-appealable —ruling into a final decision
appeal abl e under § 1291.16

Typically, the Ryan rule operates when a plaintiff has filed
multiple clains against a single party, or against nultiple
parties, and the district court has dism ssed sone but not all of
the clains. Then, in an effort to preserve his remaining clains
whi | e si mul t aneousl y appeal i ng t he adverse di sm ssal, the plaintiff
inplores the district court to dism ss his remaining clainms wthout
prejudice and enter a final judgnent.?!” Ryan eschews this practice
of manufacturing 8 1291 appellate jurisdiction and disallows the
mani pul ative plaintiff fromhaving his cake (the ability to refile
the clains voluntarily dismssed) and eating it too (getting an
early appellate bite at reversing the clains dismssed
involuntarily).® This prohibition of quasi-interlocutory appeal s

applies equally to a plaintiff’s attenpt to use a Rule 41(a)

15 1d. at 302.
16 See i d.
17 See Schackmann & Pickens, supra note 8, at 78-80.

18 See generally Swope, 281 F.3d at 192-94; State Treasurer
of Mchigan v. Barry, 168 F.3d 8, 14-16 (11th Cr. 1999). See
al so Rebecca A. Cochran, Gaining Appellate Review by
“Manuf acturing” A Final Judgnent Through Voluntary Disnissal of
Peri pheral dains, 48 MERCER L. Rev. 979 (1997).
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voluntary dismssal to construct the jurisdictional basis for
appealing a district court’s denial of a notion for renand. ®°

In contrast, when a plaintiff agrees to have his remaining
clains dismssed with prejudice, Ryan’s rule is not inplicated
because the plaintiff is precluded fromrefiling the sanme action
el sewhere. “[I1]f the plaintiff is unsuccessful in challenging the
district court’s action, then the dismssal operates as an
adjudi cation on the nmerits and the litigation is termnated.”?°
Thus, the policy against permtting interlocutory appeals in all
but those limted circunstances that are specifically prescribedin
the Federal Rules and the Judicial Code is furthered because when
“the appellant voluntarily dism sses his action with prejudice and
| oses on appeal, the district court is saved the tinme and effort of
conducting extended trial proceedings and there is in addition no
possibility of piecenmeal appeals.”?

The determ native question for the i ssue here presented, then,
is whether the district court’s dismssal of this action was with

or wi thout prejudice.

19 See, e.qg., Martin v. Franklin Capital Corp., 251 F.3d
1284, 1288-89 (10th G r. 2001); Concha v. London, 62 F.3d 1493,
1506-08 (9th Gir. 1995).

20 Martin, 251 F.3d at 1289 (quoting Concha, 62 F.3d at
1507) .

21 1d. (quoting Concha, 62 F.3d at 1508 n.8). See also
Cochran, supra note 18.
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B. DI sM SSAL WTH OR W THOUT PREJUDI CE?

Because the district court’s order granting Plaintiff’s Mtion
for Final Judgnent is silent on the question of prejudice, it is
reasonably susceptible to two contradictory readings. On the one
hand, the order states that the court is dismssing the action “in
accordance wth Rule 41(a)(2),” which expressly states that
dismssals wunder that rule are wthout prejudice “[u]nless
ot herwi se specified in the order.”? On the other hand, the
district court’s order purports to engraft a “special condition” on
the dism ssal by granting Plaintiffs’ Mtion for Final Judgnent and
entering “a final judgnent in favor of the defendants.” And,
earlier inits order, the district court remarked that Plaintiffs’
Motion for Final Judgnent was “nov[ing] for a final judgnent with
prejudice pursuant to Rule 54(b).”2* As noted previously, though,
Plaintiffs’ notion does not state whether the dism ssal being
sought was to be with or w thout prejudice.

In their reply brief on appeal, Plaintiffs vigorously assert
that their notion “requested entry of final judgnent, but not with

prejudice.” Absent this assertion, we could conceivably interpret

2 Fep. R Qv. P. 41(a)(2). See Plunbernman, Inc. v. Urban

Sys. Dev. Corp., 605 F.2d 161, 161 (5th Cr. 1979) (holding that
if a Rule 41(a)(2) dism ssal order fails to specify whether the
dismssal is with or without prejudice, the dismssal is treated
as one without prejudice). See also 9 CHARLES ALAN WRI GHT & ARTHUR
R MLLER, FEDERAL PRACTICE & PROCEDURE § 2367, at 318-19 (2d ed. 1995)
(“I'f the court’s order is silent on this point, the dismssal is
W t hout prejudice.”).

23 Enphasi s added.
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the district court’s order either way; and if we were to construe
it as a dismssal wth prejudice, we wuld have appellate
jurisdiction and could proceed to resolve Plaintiffs’ challenge to
the district court’s denial of their nmotion for remand.?  But,
given (1) Plaintiffs’ nost recent insistence that the di sm ssal at
i ssue was w thout prejudice and (2) the express |anguage in Rule
41(a)(2) that a dismssal under that rule is wthout prejudice

“[ul nl ess otherw se specified in the order” (which it is not), we

are constrained to conclude that the dismssal was, in fact,
wi t hout prejudice.? Therefore, the Ryan rule controls our

decision, and we nust dismss this appeal for lack of appellate
jurisdiction.
[11. CONCLUSI ON
For the foregoi ng reasons, Plaintiffs’ appeal is dismssed for

| ack of jurisdiction.

24 For their part, the Defendants rely on two El eventh
Circuit decisions that have gone far beyond Ryan’s scope to hold
that appellate jurisdiction is lacking even if the plaintiff has
his underlying action dism ssed with prejudice. Druhan v.
Anerican Mut. Life, 166 F.3d 1324, 1325-27 (11th G r. 1999);
Whodard v. STP Corp., 170 F.3d 1043, 1044 (11th Cr. 1999). The
Eleventh Circuit’s reasoning in these decisions seens to conflict
wth the rationale underlying Ryan. See Swope, 281 F. 3d at 192-
94; Barry, 168 F.3d at 14-16; Cochran, supra note 18. W need
not westle with this question today because Druhan and Wodard
are not binding on us, and they would not affect the ultimte
outcone of this appeal.

2> See Cochran, supra note 18, at 1017 (“Litigants have the
responsibility to obtain dism ssal orders of peripheral clains
that state they are dism ssed with prejudice and to account for
the resolution of all pieces of the district court litigation.”).
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DI SM SSED.
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