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El i seo Manzano- Garcia, his wi fe, Reina Manzano-O ea, and their
m nor child, Antonio Abraham Manzano-O ea (together, t he
“Manzanos”) petition for review of the Board of Inmmgration
Appeal s’ (“BIA’) order denying their notion to reopen renoval
pr oceedi ngs. For the follow ng reasons, we DENY the Mnzanos’
petition for review

BACKGROUND
M. Manzano, a native and citizen of Mexico, entered the

United States on or about July 28, 1985, w thout being admtted or



paroled by an immgration officer. Ms. Manzano and their two
sons, ! al so natives and citizens of Mexico, entered the country in
April and August 1989, w thout being admtted or paroled by an
immgration officer. In 1998 the four famly nenbers were charged
W t h bei ng subject to renoval under the Imm gration and Nationality
Act (“INA") & 212(a)(6)(A) (i), 8 US C 8§ 1182(a)(6)(A (i), as
aliens present in the United States without being admtted or
par ol ed.

The Manzanos were schedul ed for separate hearings in August
1998; the hearings were continued so the proceedings could be

consolidated. A hearing was held on Septenber 17, 1998, and the

Manzanos, through counsel, admtted the allegations of fact,
conceded renoval, and designated Mexico as their country of
renoval . The Manzanos sought a 30-day continuance to explore

whet her they were eligible for cancellation of renoval.

On Cctober 19, 1998, counsel advised that M. Manzano was not
eligible for cancellation of renoval, but that he had filed,
t hrough separate counsel, a | abor certification application, which
was pending with the Departnent of Labor. The parties agreed to a
t wo- week continuance to verify the filing of the | abor application.
Counsel alternatively sought a period of 120 days to nmake a
vol untary departure.

On Novenber 12, 1998, M. Manzano presented the inmm gration

!One of their sons is an adult and did not join in the
Manzanos’ notion to reopen.



judge (“1J”) wth a receipt for the |l|abor «certification
application, which had been filed on Novenber 17, 1997. M.
Manzano requested anot her conti nuance, this one for six nonths, to
obtain approval of the certification and to file and obtain
approval of an inmmgrant visa petition. The governnent opposed
this request. During the discussion beforethelJ, it was reveal ed
that M. Manzano had been voluntarily returned to Mexico in 1985
and 1995. The |J indicated he was not pleased with the del ays or
the voluntary returns. However, the |IJ stated that in the interest
of the mnor child, he would allow a three-nonth continuance to
conplete the labor certification process. On February 11, 1999,
t he Manzanos appeared and recei ved anot her conti nuance of 90 days
because approval of the |abor certification application renained
pendi ng.

On May 17, 1999, a hearing comenced, and counsel for the
Manzanos stated that the | abor certification had been approved but
that the immgrant visa petition had not been filed. Counsel
stated that the Manzanos’ other counsel had requested additi onal
information and a filing fee fromM. Manzano in order to file the
| -140 imm grant visa petition, but M. Manzano cont ended he never
recei ved that request. Counsel reported that earlier that norning,
M. Manzano had gone to his other counsel’s office and signed the
necessary paperwork to file the visa petition. However, counsel
indicated the [-140 formstill needed to be fil ed.

The 1J recessed the proceeding to allow counsel to obtain
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docunents from the Manzanos’ other counsel and to determ ne when
the form would be filed. Counsel provided copies of the | abor
certification, which reflected it had been approved on February 1

1999, and sought another continuance to file and obtain the I-140
petition approval. The governnent objected, arguing that the | abor
certification had been approved on February 1, 1999, and M.
Manzano had taken no action to file the [-140 form during the
ensui ng three-nonth period. After further discussion, M. Manzano
submtted letters addressed to himfrom his other counsel, dated
March 18, April 19, and May 13, 1999, requesting that M. Mnzano
pay a filing fee and submt a signed G28 form M. Minzano was
apparently in possession of the letters but had not provided them
to his counsel prior to the hearing. The Manzanos w thdrew their
request for voluntary departure.

The 1J noted that the | abor certificate had been approved on
February 1, 1999, and the inmmgrant visa petition had not been
filed due to M. Mnzano's failure to provide the requested
docunents and fees. The 1J also relied on the fact that M.
Manzano di d not produce the letters fromhis counsel requesting the
information and fees until the 1J indicated he would deny the
notion for continuance. The |J determ ned that the Manzanos had
shown no justification for the | ack of action during the three-and-
one-half nonths since the |abor certification was approved and
noted that M. Manzano still had not filed an immgrant visa
petition or submtted an application for an adjustnent in status.

4



The 1J thus denied the notion for continuance for |ack of good
cause. Because the Manzanos had abandoned their request for a
voluntary departure and had no other applications for relief
pending, the IJ ordered themrenoved to Mexi co.

The Manzanos filed a tinely notice of appeal fromthe 1J’'s
decision to the BIA arguing that the IJ abused his discretion in
denying their notion for continuance and ordering their renova
w thout allowing M. Manzano to conplete the | abor certification
process. The Manzanos further argued that M. Mnzano’'s petition
for alien | abor certification had been granted after the | J ordered
his renoval and that, if the case was remanded, M. Manzano coul d
have his status adjusted to being a | awful pernmanent resident. The
gover nnent opposed this appeal, arguing that the IJ had properly
denied the nmotion for continuance because the Manzanos had not
shown good cause for their delay in processing the adjustnment in
status application.

On Decenber 9, 2002, a single BIA nenber affirmed the 1J’s
deci sion wi t hout opinion. The Manzanos did not file a petition for
review fromthat decision. On January 9, 2003, the Manzanos fil ed
a tinely notion to reopen to allow M. Mnzano to apply for an
adj ustnent of status and to stay renoval proceedings. M. Manzano
argued he was prima facie eligible for an adjustnent of status and
attached an 1-485 form to that effect, which he had filed on

Decenber 17, 2002. The governnent opposed the notion, arguing that



M. Manzano coul d have presented this evidence during the forner
pr oceedi ng.

The Bl A deni ed the notion to reopen, noting that M. Manzano’s
visa petition had not been approved prior to the 1J s decision
because M. Manzano had not provi ded his counsel with the requested
signed G 28 form The BIA also considered that the Manzanos had
been granted three prior continuances to pursue the |[|abor
certification, two of which were for three-nonth periods. The Bl A
noted the third continuance was granted after the |[abor
certification had been approved, and during the three subsequent
months, M. Manzano failed to facilitate the filing of the visa
petition by signing and submtting the G28 form The BI A found
that “al though [M. Manzano] was not previously eligible to apply
for adjustnent of status, the cause is due in part to his
contributionto the delay inthe filing of the visa petition.” The
Manzanos tinely filed this petition for review

DI SCUSSI ON

Whet her this Court has jurisdiction to review notions to
reopen.

Jurisdiction under INA 8 242(a) (2)(B) (i), 8 U.S. C 8
1252(a) (2)(B) (ii).

To begin, the governnment argues that this Court |[|acks
jurisdiction to review the BIA's denial of the notion to reopen

because, under INA § 242(a)(2)(B)(ii), now codified at 8 U S.C. 8§



1252(a)(2)(B)(ii),? review of di scretionary deci si ons IS
prohi bi t ed. The governnent contends that although the statute
allowing notions to reopen does not per se state that a decision
regarding a notion to reopen is within the sole or unreviewabl e
di scretion of the Attorney General, 8 U S C 8§ 1229a(c)(6), such
determ nati ons are uni versally recogni zed as i nherently
di scretionary. See, e.g., INS v. Doherty, 502 U S 314, 323-24
(1992) (noting Attorney General’ s broad discretion to deny notions
to reopen). The Manzanos contend this Court retains jurisdiction
under 8 1252(a) over an appeal froma final order of a denial of
the BIA of a notion to reopen.

This Court recently undertook to resolve this precise issue —
“the degree to which 8 U S.C. 8§ 1252(a)(2)(B)(ii) . . . precludes
judicial review of notions to reopen inmmgration proceedings.”
Zhao v. Gonzal es, 404 F. 3d 295, 301-02 (5th Cr. 2005). There, the

Court noted that it is a federal regulation, 8 CFR 8§

2Subsection 1252(a)(2)(B) provides, in relevant part:

Notw t hstandi ng any other provision of law, no court
shal |l have jurisdiction to review .

(ii) any other decision or action of the Attorney General
the authority for which is specified wunder this
subchapter to be in the discretion of the Attorney
Ceneral, other than the granting of relief under section
1158(a) of this title.

8 USC § 1252(a)(2)(B)(ii).



1003. 23(b) (3),® and not any statute, which furnishes the anount of
discretion that the Attorney GCeneral enjoys when considering
nmotions to reopen. Zhao, 404 F.3d at 303. The Court continued on
to discuss how due to this regulatory-provided discretion, 8§
1252(a)(2)(B)(ii) could m stakenly be read:

as stripping us of the authority to review any

di scretionary inmmgration decision. That reading,

however, is incorrect, because § 1252(a)(2)(B)(ii) strips

us only of jurisdictionto reviewdiscretionary authority

specified in the statute. The statutory |anguage is

uncharacteristically pellucid on this score; it does not

allude generally to “discretionary authority” or to

“discretionary authority exercised under this statute,”

but specifically to “authority for which is specified

under this subchapter to be in the discretion of the

Attorney General.”
ld. Thus, the Court found it had jurisdiction to reviewthe BIA s
deni al of the petitioner’s notion to reopen because the Bl A had not
exerci sed any statutorily provided discretion under the subchapter
of title 8 governing inmmgration proceedings, but instead had
exerci sed discretion as delineated by a regul ation of the Attorney
Ceneral. Id. This is the precise case here; the BIA exercised its
regul atory-granted discretion to deny the Mnzanos’ notion to

reopen their renoval proceedings. Therefore, we retain the

authority to review this noti on to reopen under 8

3Section 1003.23(b)(3) provides, in relevant part: “The
mm grati on Judge has discretion to deny a notion to reopen even if
he noving party has established a prima facie case for relief.”
C.

|
t
8 C.F.R § 1003.23(b)(3).



1252(a)(2)(B)(ii). See id.

Jurisdiction under | NA 8 242(a) (2) (B) (i), 8 U.S. C 8
1252(a) (2) (B) (i).

The governnent al so nakes the argunent that this Court |acks
jurisdiction pursuant to INA 8 242(a)(2)(B)(i), now codified at 8
US C § 1252(a)(2)(B)(i), which states that we cannot review “any
judgnent regarding the granting of relief under section 1182(h),
1182(i1), 1229b, 1229c, or 1255 of this title.” 8 US C 8
1252(a)(2)(B)(i). The governnent contends 8§ 1252(a)(2)(B)(i) bars
our review because the BIA' s exercise of its authority to deny
reopeni ng the Manzanos’ proceedings was a discretionary decision
that relates to INA 8§ 245, 8 U S.C. § 1255, which governs
adj ust nent of status. The governnent also insists Rodriguez v.
Ashcroft, 253 F. 3d 797, 799-800 (5th Gr. 2001) (per curiam, where
this Court determned that it had no jurisdiction to review the
Bl A's denial of a petitioner’s notion to reopen, controls such that
we cannot review the Manzanos’ notion to reopen.

I n Rodriguez, the 1J concluded that the petitioner had failed
to establish that he would suffer extreme hardship should he be
deported and thus denied his application for suspension of
deportation under INA 8§ 244, 8 U . S.C. § 1254 (now repeal ed). Id.
at 798. The BIA affirnmed; the petitioner did not appeal but
instead filed a notion for reconsideration in |ight of new
evidence, which the BIAtreated as a notion to reopen. 1d. at 798-
99. The BI A concl uded the new evidence was i nsufficient to change
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its prior decision. 1d. at 799. The petitioner appeal ed, arguing
that the Bl A abused its discretionin affirmng the IJ s concl usion
that he failed to establish that he woul d suffer extrenme hardship
i f deported. | d. We acknow edged that “Congress has expressly
precl uded our consideration of the nerits of [the petitioner’s]
claimthat the Bl A abused its discretion in denying his application
for suspension of deportation pursuant to INA 8§ 244 for his failure
to establish that he would suffer extreme hardship if deported to
his native” country. | d. Thus, because 8 309(c)(4)(E) of the
Illegal Immgration Reform and Immgrant Responsibility Act
(“I' RIRA”) prohi bited reviewof discretionary decisions relatingto
the INA 8§ 244 el enent of “extrene hardship,” we hel d:
It is axiomatic that if we are divested of jurisdiction
to review an original determnation by the [BIA] that an
alien has failed to establish that he would suffer
extrenme hardship i f deported, we nust al so be di vested of
jurisdiction toreviewthe [BIA]'’s denial of a notionto
reopen on the ground that the alien has still failed to
establ i sh such hardshi p.
ld. at 800; see also IIRIRA §8 309(c)(4)(E) (“[T]here shall be no
appeal of any discretionary decision under section 212(c), 212(h),
212(i), 244, or 245 of the Immgration and Nationality Act.”). W
noted that “[t]o hold otherwi se would create a | oophol e that woul d
thwart the clear intent of Congress that the courts not reviewthe
di scretionary decisions of the BIA” |d. Thus, in Rodriguez, we

considered if we had jurisdiction pursuant to the Il RI RA equi val ent

of 8 1252(a)(2)(B)(i) and determined we did not because 8§
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309(c)(4)(E) expressly precluded our review of the nerits of
extrenme hardship determ nations under INA 8 244, See id. at 800
(distinguishing Arrozal v. INS, 159 F.3d 429 (9th Gr. 1998)
because there the “nerits of the denial to reopen . . . involved a
deportation order wunder INA § 241(a)(2)” for the petitioner
over stayi ng her visa, not her request for suspension of deportation
under | NA § 244).

Here, unlike in Rodriguez, we would not have been precluded
from reviewwng the original determnation of the BIA which
summarily affirnmed the 1J's decision in his order of renopval that
t he Manzanos had not shown good cause to nerit anot her continuance,
because that judgnent did not relate to any of the delineated
subsections of title 8 we cannot review under 8§ 1252(a)(2)(B)(i).
Instead, the |J ordered, and the BIA affirmed, the Manzanos
renovabl e under I NA § 212(a)(6)(A) (i), 8 U. S.C. § 1182(a)(6)(A) (i).
The IJ did not nmake any discretionary determ nation based on
voluntary departure or adjustnent of status pursuant to his
statutorily granted discretion under 8 U S.C. § 1229c or § 1255.
Rather, the 1J expressly noted that the Manzanos had abandoned
their request for voluntary departure and that there was no
adj ust nent of status application yet submtted to the court because
there was no current, approved i mm grant visa petition and no visa
petition had yet been filed. The 1J s denial of continuance and

the BIAs sunmmary affirmance of that decision were indeed
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di scretionary; however, such discretion is authorized pursuant to
regul ation, not to any statute outlined in 8§ 1252(a)(2)(B)(i). See
8 CF.R 8 1003.29 (“The Inmm gration Judge may grant a notion for
conti nuance for good cause shown.”).* Therefore, Rodriguez does
not preclude our review here.

As for any argunent that we l|ack jurisdiction because the
Manzanos’ notion to reopen relates to a request for adjustnment of
M. Manzano’'s status, this would clearly be the case if the Bl A had
actually nmade a discretionary determ nation on the nerits to deny
such adj ustnment of status under INA 8§ 245, 8 U . S.C. § 1255. See
Medi na- Mbral es v. Ashcroft, 371 F. 3d 520, 526 (9th Gr. 2004) (“If
the denial of [the petitioner’s] notion to reopen was a judgnent
regarding the granting of relief under . . . 8 1255 . . ., then we
are without jurisdictionto reviewthe discretionary aspects of the
Bl A's decision.”). However, the parties’ argunents on appeal here
only relate to the allegedly erroneous factual and | egal findings
of the BIA in denying the Manzanos their notion to reopen their
renmoval proceedings, not to any alleged factual or |egal errors
made by the BIA in any decision to actually deny M. Manzano
adj ust nent of status under § 1255.

M. Manzano’s basis for the reopening of renoval proceedings

was that his visa petition had now been approved; that is, he

4Such regul at ory-based discretionary decision would also be
revi ewabl e under the reasoni ng of Zhao.
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al |l eged he was now prima facie eligible for an adj ust nent of status
pursuant to INA § 245(i), 8 U S.C. 8§ 1255(i). The gover nnent
opposed the reopening because “[t]he crucial information in this
case . . . is not new and could have been presented earlier.”
Under 8 CF. R 8§ 1003.2 (fornerly 8 CF.R 8§ 3.2), the BIA could
not grant the notion to reopen unless it found that M. Manzano’s
new evi dence was “material and was not avail abl e and coul d not have
been di scovered or presented at the forner hearing.” 8 CF.R 8§
1003. 2(c) (1) (enphasis added). The record indicates that the BI A
denied the Manzanos’ notion to reopen because of M. Mnzano's
prior dilatory actions in not pronptly filling out the requisite
paperwork and applying for his visa such that at the tine the
Manzanos sought yet anot her conti nuance fromthe IJ and were deened
renovabl e under I NA § 242(a)(6)(A) (i), 8 U S.C. § 1182(a)(6)(A) (i),
M. Manzano was still not eligible to apply for adjustnent of
status under 8§ 1255.

Apparently, the Bl Adeterm ned that M. Manzano’s tardi ness in
applying for his visa, particularly where nultiple continuances had
been granted by the | J, neant his approved visa could feasibly have
been presented at sone tine during the fornmer proceeding for himto
apply for adjustnent of status. Thus, we reasonably infer that the
BIA denied the notion to reopen based on the second ground
enunerated in INS v. Abudu, 485 U S. 94 (1988): *“the nobvant has

not introduced previously unavail able, material evidence, 8 CFR §
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3.2.7% |d. at 104-05. But see Mckeviciute v. INS, 327 F.3d 1159,
1163 (10th G r. 2003) (remanding where it was not clear on what
ground of Abudu the BIA had relied to deny a notion to reopen).
Here, the BIA denied the Manzanos’ notion to reopen pursuant to 8
C.F.R 8 1003.2 and the “new evidence” ground of Abudu. See 485
U S at 105. The BlIAthus ultimately affirned its prior affirmnce
of the Manzanos’ renovability under § 1182(a)(6)(A)(i); it did not
make an adverse determ nation of the nerits of M. Mnzano's
application for adjustnent of status under 8§ 1255.

As the governnent acknow edges, courts from other Crcuits
have hel d that the anal ogous judicial review provision of |IRIRA
8 309(c)(4)(E), does not bar a court’s jurisdiction over a notion
to reopen where the denial is not based on the nerits of any

deli neated barred subsection.?® One court has held such in the

The other available Abudu grounds are either: that the
petitioner has not established a prima facie case for the
underlying relief sought; or without deciding either that a prim
facie case has not been net or the new evidence was previously
avai l abl e, leaping ahead and “sinply determn[ing] that even if
[the two threshold concerns] were net, the novant would not be
entitled to the discretionary grant of relief.” 485 U S. at 104-
05.

6See Stewart v. INS, 181 F.3d 587, 595-96 (4th Cir. 1999)
(finding BIA's denial of notion to reopen was a decision that the
petitioner had not shown “exceptional circunstances” under |NA §
242B(e)(2)(A), not a nerits determ nation of adjustnent of status
under INA 8§ 245, barred from review by INA 8§ 309(c)(4)(E));
Arrozal, 159 F.3d at 432 (finding BIA s denial of notion to reopen
was a decision under INA 8 241(a)(2) that the petitioner had
overstayed her visa, not a nerits determ nation of whether she net
a showi ng of extreme hardship under INA § 244, barred fromreview
by INA 8 309(c)(4)(E)); see also Prado v. Reno, 198 F.3d 286, 291
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context of INA 8§ 242(a)(2)(B)(i), 8 U S.C. § 1252(a)(2)(B)(i). See
Medi na- Mbral es, 371 F.3d at 527 (finding BIA's denial of notion to
reopen was a decision affirmng renoval under 8 1182(a)(6)(A) (i),
not based on an adverse determ nation of the nerits under § 1229c
or 8§ 1255, and thus was not barred from review by §
1252(a)(2)(B)(i)). W agree with such reasoni ng here and hol d t hat
review of the BIA's denial of the Manzanos’ notion to reopen
pursuant to 8 CF. R 8§ 1003.2 is not barred by 8§ 1252(a)(2)(B)(i)
because such denial was an affirmance of their renovability under
8§ 1182(a)(6)(A) (i), not an adverse determ nation of the nerits of
M. Manzano’ s requested adjustnment of status under 8§ 1255,

1. Wether the Bl A abused its discretion in denying the Manzanos’
notion to reopen.

We review the BIA's denial of a notion to reopen proceedi ngs
under a highly deferential abuse of discretion standard. Zhao, 404
F.3d at 303; see also Lara v. Tromnski, 216 F.3d 487, 496 (5th
Cir. 2000) (“[Motions for reopening of imm gration proceedi ngs are
disfavored . . . .”) (quoting Doherty, 502 U S at 323). Even
where the petitioner has nmade out a prina facie case of eligibility
for suspension of renoval, the Bl A can choose to deny the notion to

reopen if it finds “the novant has not introduced previously

(1st Gr. 1999) (“The decision as to which [the petitioner] seeks
review is not a BIA judgnent on whether to adjust [her] status
[under INA 8§ 245], which would be a ‘judgnent regarding the
granting of relief under’ an enunerated section, but is rather a
decision not to reopen under 8 CF.R 8§ 3.2 (now 8 CF. R 8§
1003.2) not barred fromreview by INA §8 309(c)(4)(E)).
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unavail abl e, materi al evidence.” Abudu, 485 U. S. at 104-05 (noting
the proper standard of review for a denial on such ground is abuse
of discretion). Such discretionis not to be disturbed “so |ong as
it is not capricious, racially invidious, wutterly wthout
foundation in the evidence, or otherw se so aberrational that it is
arbitrary rather than the result of any perceptible rational
approach.” Pritchett v. INS, 993 F.2d 80, 83 (5th Gr. 1993)
(citation omtted).

The Manzanos argue that the BIA' s decision to deny their
motion to reopen was based on erroneous factfindings and an
i nproper application of the law, and thus that such denial was
unreasonabl e and arbitrary. The main facts the Manzanos di spute
are that M. Manzano did not sign the G 28 formdue to delay on his
part, but rather because he did not receive the form from his
counsel, and that they only received two, not three, prior
conti nuances for conpletion of the labor certification process.
The Manzanos argue that even if such facts were correct, their case
is factually distinguishable from other cases where notions to
reopen have been deni ed for reasons such as repeated viol ati ons of
immgration laws and frivol ous appeals, INS v. R os-Pineda, 471
US 444, 450-52 (1985); being a fugitive from justice,
Wttgenstein v. [INS, 124 F.3d 1244, 1245 (10th Cr. 1997);

conceal nent of whereabouts, Arana v. United States Inmgration &

Nat ural i zation Serv., 673 F.2d 75, 76-77 (3d Gr. 1982); or refusal
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to conply with a surrender notice, Matter of Barocio, 191 & N Dec.
255, 257-58 (BI A 1985).

The governnent responds that the BIA did not err in stating
the facts underlying its decision. Through counsel, the governnent
argues, M. Mnzano requested a total of six continuances - of
whi ch he received five. The governnment maintains the IJ granted
three prior continuances for M. Manzano to pursue his application
for labor certification, on October 19, 1998 (to await approval of
the application), Novenber 12, 1998 (again, to await approval of
the application), and February 11, 1999 (pending final decision on
the application). The governnent al so contends the record supports
that the delay infiling the I-140 i mm grant vi sa petition was due,
in part, to M. Mnzano's failure to respond to his counsel’s
repeated communi cations in that regard.

W find that the record does not support the Manzanos’
assertion that the Bl A nade erroneous factfindings. M. Manzano’'s
assertion that he did not receive the G28 form from his counse
was belied by the fact that M. Manzano had three letters fromsuch
counsel handling his inmmgrant visa status on his person at the My
17, 1999, hearing before the IJ. The record al so does not reflect
that the Manzanos received only two prior continuances related to
the labor certification process. Wile the governnent only
contested the latter two continuances, the 1J was aware that

separate counsel was handling the | abor certification process and
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al  oned t he Manzanos a two-week conti nuance on Cctober 19, 1998; a
t hree-nonth conti nuance on Novenber 12, 1998; and a three-nonth
conti nuance on February 11, 1999, to conclude M. Mnzano's
certification. The Manzanos offered no, much | ess any reasonabl e,
explanation for their delays in filing the fornms necessary to
obtain an adjustnent in M. Manzano' s residency status.

Here, the BIA considered whether the Minzanos nerited the
exercise of its discretion to grant reopening for adjustnent of
status and noted that M. Manzano was partly the cause for an
approved visa petition not being presented during the forner
proceedi ng such that he woul d have, at that tinme, been eligible for
adj ustnent of status. Thus, the BI A concluded that M. Mnzano’s
dilatory actions did not nerit such exercise because the evidence
was not “new’ and could have been presented earlier. See Abudu
485 U. S. at 104-05; see also 8 CF.R § 1003.2(c)(i). Because such
deci sion was neither unreasonable nor arbitrary, we conclude the
Bl A did not abuse its discretion in denying the notion to reopen.
See Rios-Pineda, 471 U S. at 450 (approving the discretion to
“legitimately avoid creating a further incentive for stalling by
refusing to reopen [renoval] proceedings for those who becane
eligible for such [renoval] only because of the passage of tine”
t hrough repeated del ays).

I11. Whether the Bl A violated the Manzanos’ due process rights.

The Fifth Arendnent requires that aliens subject to renoval
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proceedi ngs be provided due process: “(1) notice of the charges
against him (2) a hearing before an executive or admnistrative
tribunal, and (3) a fair opportunity to be heard.” United States
v. Lopez-Otiz, 313 F.3d 225, 230 (5th Gr. 2002), cert. denied,
537 U. S. 1135 (2003) (citing Kwong Hai Chew v. Colding, 344 U S.
590, 597-98 (1953)).

The Manzanos nmake no contention that they were not properly
afforded either notice, a hearing, or a fair opportunity to be
heard. The Manzanos nerely nmake a one-sentence argunent that their
constitutional due process rights have been violated due to the
| egal and factual errors commtted by the BIA in the denial of
their notion to reopen. Thus, what the Manzanos presuppose i s that
they have a constitutionally protected right to actual
discretionary relief from renoval or to be eligible for such
discretionary relief, and that because the Bl A denied their notion
to reopen, it follows that their due process rights have been
violated. This is incorrect. See Jay v. Boyd, 351 U S. 345, 353
(1956) (“[T] hough we assune a statutory right to a full hearing on
those issues, it does not follow that such a right exists on the
ultimate decision - the exercise of discretion to suspend
deportation.”); Lopez-Ortiz, 313 F. 3d at 230-31 (holding inillegal
reentry crimnal case that petitioner had no constitutional due
process interest in eligibility for discretionary relief from

removal under § 212(c) of the Imm gration and Nationality Act); see
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also Nguyen v. Dist. Dr., Bureau of Immgration & Custons
Enforcenment, 400 F.3d 255, 259 (5th Cr. 2005) (holding sane in a
collateral civil proceeding). W find no evidence in the record
that indicates the BIA violated the Manzanos’ due process rights.
CONCLUSI ON

Having carefully considered the record of the case and the
parties’ respective briefing, for the reasons set forth above, we
DENY the petition for review

DENI ED.
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