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Juan Larin-Uloa (“Larin”), a native and citizen of
El Sal vador, petitions for review of (i) the decision
of the Board of Immgration Appeals (“BIA’) that he is
renovabl e for having been convicted of an aggravated
felony, see 8 U S.C. 8§ 1227(a)(2)(A)(iii); and (ii) the

BIA's denial of his notion to reopen his appeal



Because we find that the record does not establish that
Larin was convicted of an aggravated fel ony, as that
termis defined at 8 U S.C. § 1101(a)(43), we grant
Larin’s petition, vacate the order of renoval, and
remand the case to the BIA for any further proceedings

consistent with this opinion.

|. Facts and Procedural Hi story
Larin was admtted to the United States in 1981,

and he becane a | awful permanent resident in 1989. In
2000, Larin pleaded guilty to one count of aggravated
battery under Kansas | aw. Kansas’' aggravated battery
statute contains nultiple sections and subsecti ons,
each of which defines one or nore types of conduct that
violates the statute. The statute, Kan. Stat. Ann. 8§
21- 3414, provides, in pertinent part:

(a) Aggravated battery is:

(1) (A Intentionally causing great

bodily harmto anot her person or

di sfigurenent of another person; or

(B) intentionally causing bodily harm

to another person with a deadly
weapon, or in any manner whereby great



bodi |y harm disfigurenent or death
can be inflicted; or

(O intentionally causing physical
contact with anot her person when done
in a rude, insulting or angry nmanner
wth a deadly weapon, or in any manner
wher eby great bodily harm

di sfigurenent or death can be
i nflicted;

(b) Aggravated battery as described in

subsection (a)(1)(A) is a severity

| evel 4, person felony. Aggravated

battery as described in subsections

(a)(1)(B) and (a)(1)(C is a severity

| evel 7, person felony. :
Kan. Stat. Ann. 8 21-3414. Precisely which branch of
this statute provided the basis for Larin’s conviction
Is an issue of particular inportance to his petition
for review.

The bill of information under which Larin
originally was charged tracked the | anguage of
subsection (a)(1)(A). It charged that Larin
“unlawful 'y, intentionally cause[d] great bodily harm
or disfigurenent to another person, to wit: |sarael

Rosas; Contrary to Kansas Statutes Annotated 21-

3414(a) (1) (A), Aggravated Battery, Severity Level 4,



Person Felony.” Prior to Larin’ s guilty plea, however,
the state anended the bill of information, by
handwitten interlineation, to charge that Larin
“unlawful ly, intentionally in a manner whereby
[I11egible] could have [illegi ble] cause great bodily
harm or di sfigurenent to another person, to wt:

| sarael Rosas; Contrary to Kansas Statutes Annotated
21-3414(a) (1) (A), Aggravated Battery, Severity Level 7,
Person Felony.” Although the anended bill of
information still referred to subsection (a)(1)(A) of
the statute (and notw thstanding its grammti cal
shortcom ngs), the | anguage of the anended information,
as well as the correspondi ng anendnent to the charged
severity level,? suggests that the state intended to
charge Larin with a violation of either subsection
(a)(1)(B) or (a)(1)(C. Indeed, Larin's witten guilty

plea recited that he was pleading guilty to one count

2Under Kansas |aw, the severity level of a crine is
used to cal cul ate the applicable sentencing guidelines.
Crinmes are assigned a severity | evel between one and
ten, with I evel one representing the nost severe crines
and |l evel ten representing the | east severe. See Kan.
Stat. Ann. 8§ 21-4707.



of aggravated battery in violation of subsection
(a)(1)(B).

Despite the changes to the anended bill of
i nformation, the journal entry that recorded the
j udgnent against Larin stated that he was convicted
under subsection (a)(1l)(A). The state court then
sentenced Larin to 24 nonths probation, with an
under| yi ng suspended prison termof 12 nonths.

In 2002, the Imm gration and Naturalization Service
(“INS")® initiated renoval proceedi ngs agai nst Larin,
The INS all eged that Larin was renovabl e because his
Kansas aggravated battery conviction was a “crine of
viol ence” and, therefore, an “aggravated felony”* that
rendered Larin renovable under 8 U S.C. 8§

1227(a) (2) (A (iii). At a hearing before the

3As of March 1, 2003, the INS' s adm nistrative,
servi ce and enforcenent functions were transferred to
the newy created Departnent of Honeland Security. See
Bah v. Ashcroft, 341 F.3d 348, 350 n.1 (5th Cr. 2003).

* Aggravated felony” is defined at 8 U S.C. §
1101(a)(43). Anong the crines defined as aggravated
fel onies under that section is any “crinme of violence,”
as that termis defined at 18 U . S.C. 8§ 16, for which
the termof inprisonnent is at |east one year. See 8
US C 8§ 1101(a)(43)(F).



I mm gration judge, Larin’ s counsel conceded that Larin
had been convi cted under subsection (a)(1l)(A) of the
Kansas aggravated battery statute, but asserted that a
convi ction under that section was not a crine of

vi ol ence for purposes of renoval. The inmmgration
judge held that Larin's conviction was for a crine of

vi ol ence and found that he was renovabl e on that basis.
On appeal to the BIA Larin’s new counsel argued
primarily that the confused and anbi guous bill of
information failed to validly charge Larin wth any
crime. The BIA rejected this challenge and found that
Larin’s aggravated battery conviction was a crine of

vi ol ence regardl ess of whether he was convicted under
subsection (a)(1)(A) (as reflected in the journal entry
recording the judgnent and as Larin conceded before the
I mm gration judge) or subsection (a)(1)(B) (as
reflected by Larin’s witten guilty plea) of the Kansas
statute. The BI A noted that subsections (a)(1)(A and
(a)(1)(B) both contain as an el enent that the defendant
i ntentionally cause the victimbodily harm and,

relying on the panel decision in United States v.



Cal deron-Pena, 339 F.3d 320 (5th Cr. 2003), vacated on
reh’g en banc, 362 F.3d 293 (5th Gr. 2004), held that
this elenent of intentionally causing bodily harm was
sufficient to render a conviction under either
subsection a crinme of violence.

After the BIA' s decision, Larin noved to vacate his
conviction in Kansas state court on the ground that the
anmended bill of information did not charge all of the
el enents of any subsection of the Kansas aggravated
battery statute. The Kansas court did not vacate
Larin’s conviction, but instead issued a judgnent nunc
pro tunc® stating that Larin’s conviction actually was
based on subsection (a)(1)(C of the Kansas aggravated
battery statute.

Larin then filed a notion with the BIA to reopen
hi s appeal and term nate the proceedi ngs agai nst him on

the ground that his conviction under subsection

SA nunc pro tunc judgnent is “[a] procedural device
by which the record of a judgnent is anended to accord
with what the judge actually said and did, so that the
record will be accurate.” Black’'s Law D ctionary 848
(7th ed. 1999).



(a)(1)(C was not for a crine of violence and he was
therefore not renovable for having commtted an
aggravated felony. As noted above, aggravated battery
under section 21-3414(a)(1)(C is “intentionally
causi ng physical contact with anot her person when done
in a rude, insulting or angry manner with a deadly
weapon, or in any manner whereby great bodily harm
di sfigurenent or death can be inflicted.” Kan. Stat.
Ann. 8§ 21-3414(a)(1)(C. Thus, subsection (a)(1)(C
defines two separate crines: (1) intentionally causing
physi cal contact w th anot her person when done in a
rude, insulting or angry manner with a deadly weapon;
and (2) intentionally causing physical contact with
anot her person in any manner whereby great bodily harm
di sfigurenent or death can be inflicted. Larin argued
that he was convicted of violating the second part of
subsection (a)(1)(C and that a conviction under that
portion of the statute was not a crine of violence
under 18 U. S.C. § 16.

The Bl A denied Larin’s notion to reopen. Inits

deci sion, the BI A apparently considered the judgnent



nunc pro tunc as valid, but concluded that, |ike the
original judgnent, the judgnent nunc pro tunc
established that Larin was convicted of a crine of
violence. The BIA noted that the state court’s journal
entry form on which the rendition of the judgnent nunc
pro tunc was recorded, also contained a notation
regarding Larin’ s sentence that suggested that the
sentenci ng judge had been inforned that the offense was
commtted with a firearm The BlIA inferred fromthat
notation that Larin had been convicted of violating the
first part of subsection (a)(1l)(C of the Kansas
statute.® The BIA explained its decision as foll ows:

[ T] he judgnment nunc pro tunc clearly

reflects that the respondent commtted

the aggravated battery wiwth a firearm

See Matter of Sweetser, 22 | &N Dec.

709 (BI'A 1999) (court may look to
convi ction records when statute is

The Kansas court’s journal entry included panels
contai ning various notations regarding Larin's
sentence: e.g., Presunptive Sentencing Range: [Md_12
High_13 Low 11]; Presunptive Prison [blank]; Sentence
| nposed: [Probation for 24 nonths; Underlying Prison
Term 12 nont hs]; Guideline Range | nposed [Md]; Speci al
Rul e Applicable to Sentence: [Person felony commtted
with a firearn]; Postrel ease Supervision Term [12
nont hs]; Probation to: [Comunity Corrections Field
Servi ces].




divisible). Thus, the respondent’s
conviction falls under the part of the
statute stating that “intentionally
causi ng physical contact wth anot her
when done in a rude, insulting or
angry manner with a deadly weapon.”
Use of a deadly weapon while

I ntentionally causi ng physical contact
clearly involves a substantial risk

t hat physical force agai nst another
person may be used. Consequently, the
respondent’s conviction constitutes an
aggravated felony as defined under
section 101(a)(43)(F) of the Act and
he is renovabl e pursuant to section
237(a) (2) (A (iii) of the Act.

Larin tinely petitioned this court for judicial
review of the question of |aw raised by the BIA' s final
order of renoval and its denial of his notion to reopen
—whether the BIA correctly determned that Larin's
aggravated battery conviction was a crinme of violence
under 18 U.S.C. 8§ 16, thus rendering Larin renovabl e

under 8 U.S.C. § 1227(a)(2)(A)(iii).

[1. Jurisdiction and Standard of Review
Qur jurisdiction in this case is governed by 8
U S. C § 1252. Although section 1252(a)(2)(0O

generally prohibits judicial review of “any final order

10



of renoval against an alien who is renovabl e by reason
of having commtted” certain designated cri m nal

of fenses, including an aggravated felony under 8 U S. C
8§ 1101(a)(43), the REAL I D Act of 2005, Pub. L. No.
109-13, 119 Stat. 231, anended section 1252(a)(2) to
provi de that section 1252 does not bar judicial review
of “constitutional clains or questions of |aw raised
upon a petition for reviewfiled with an appropriate
court of appeals in accordance with this section.” 8
US C 8§ 1252(a)(2)(D). This anendnent applies
retroactively to cases that were already pending on the
date of its enactnent. See Rodriguez-Castro v.
Gonzal es, 427 F.3d 316, 319 (5th Cr. 2005). Because
the question of whether Larin’s aggravated battery
conviction is a crinme of violence is a purely | egal
one, we have jurisdiction to review Larin’s petition.
See id. (holding that whether an alien’s conviction

I nvolves a crinme of noral turpitude is a question of

| aw) . ’

‘Many of our sister circuits have simlarly
concl uded that whether a conviction is an aggravat ed

11



Moreover, even if the REAL I D Act did not provide
us with jurisdiction, we have |l ong held that we have
jurisdiction to determ ne our own jurisdiction, i.e.,
to determ ne whether a conviction qualifies as an
aggravated felony. See, e.g., Omri v. CGonzales, 419
F.3d 303, 306 (5th Gr. 2005) (citing Lopez-Elias v.
Reno, 209 F.3d 788, 791 n.3 (5th Gr. 2000)). Finally,
that Larin seeks review of the BIA's denial of a notion
to reopen does not alter our jurisdictional analysis.
See Zhao v. Gonzales, 404 F.3d 295, 302-03 (5th Gr.
2005) .

Al t hough we review the BIA's denial of a notion to
reopen for abuse of discretion, a denial based on an
error of law constitutes an abuse of discretion, and we

review the BIA s resolution of questions of |aw de

felony is a reviewable question of |law. See Vargas v.
Dep’t of Honeland Sec., 451 F.3d 1105, 1107 (10th Gir.
2006); Morales-Alegria v. Gonzales, 449 F.3d 1051, 1053
(9th Cr. 2006); Canada v. Gonzal es, 448 F.3d 560, 563
(2d Cr. 2006); Aguiar v. Gonzales, 438 F.3d 86, 88
(1st Cir. 2006); Tostado v. Carlson, 437 F.3d 706, 708
(8th Cr. 2006); lysheh v. Gonzales, 437 F.3d 613, 614
(7th Cr. 2006); Ng v. Attorney Gen. of U S., 436 F.3d
392, 394-95 (3d Cir. 2006).

12



novo.® Al arcon-Chavez v. Gonzal es, 403 F.3d 343, 345
(5th Cr. 2005); see also Kaweesa v. CGonzal es, 450 F. 3d
62, 67-68 (1st Cir. 2006); Sotelo v. Gonzales, 430 F. 3d

968, 970 (9th Cir. 2005).

I11. The Effect O The Judgnent Nunc Pro Tunc

The first question we nust answer is which of the
two Kansas judgnents —the original judgnent of
conviction or the judgnent nunc pro tunc —is the
operative judgnent of conviction for determ ning
whet her Larin is subject to renoval. |In denying
Larin’s notion to reopen, the Bl A appears to have
consi dered the judgnent nunc pro tunc as the operative
judgnent of conviction for immgration purposes, as it
addressed the nerits of Larin’s argunent that his

convi ction under subsection (a)(1)(C of the Kansas

'\We owe deference to the BIA's interpretation of
the Immgration and Nationality Act (“INA"), in
accordance with the principles of Chevron, U S A, Inc.
v. Natural Resources Defense Council, 467 U S. 837
(1984), but we review de novo whether a state crim nal
statute constitutes an aggravated fel ony under the | NA
See Omari, 419 F.3d at 306-07; Smalley v. Ashcroft, 354
F.3d 332, 335-36 (5th Cr. 2003).

13



aggravated battery statute was not for a crine of
violence. W find no reason to depart fromthe BIA' s
apparent conclusion that the judgnent nunc pro tunc is
the operative judgnent for determ ning whether Larin
was convicted of a crinme of violence.

This is not a case in which the petitioner has
persuaded a state court to vacate a conviction or
otherwse mtigate its severity in order to avoid the
I mm gration consequences of the conviction. Here, it
Is clear that the Kansas court’s judgnment nunc pro tunc
sinply corrected an error in what was otherw se an
I nconsi stent and self-contradictory judgnent. As
descri bed above, the Kansas state court docunents in
this case are wholly lacking in clarity. Larin
originally was charged with violating Kan. Stat. Ann. 8§
21-3414(a)(1)(A), a severity level four, person felony.
The bill of information was | ater anended by hand, and
t he anended i nformati on contai ned chargi ng | anguage
that seens to have been intended to charge petitioner
with violating either subsection (a)(1)(B) or

(a)(1)(C, but which does not conpletely match either

14



of those subsections. The anendnent al so changed the
severity level of the charged offense to | evel seven,
which is consistent wth a charge under subsection
(a)(1)(B) or (a)(1)(C, but inconsistent with a charge
under subsection (a)(1)(A. See id. 8§ 21-3414(Db)
(stating that a violation of subsection (a)(1)(A) is a
severity level four offense, but that a violation of
subsection (a)(1)(B) or (a)(1)(C is a severity |level
seven offense). Nevertheless, the anended bill of

i nformation still referred to subsection (a)(1)(A) as
the basis for the charge. To conpound the confusion,
Larin’s witten plea acknow edgnent recited that he had
agreed to plead guilty to a violation of subsection
(a)(1)(B). Finally, the journal entry that recorded
the original judgnent was internally inconsistent, as
it, Iike the anended bill of information, stated that
petitioner was convicted of violating subsection
(a)(1)(A), but also stated that the crine was a
severity level seven offense. The only change effected
by the Kansas court’s judgnent nunc pro tunc was to

correct the original judgnent to clarify that Larin's

15



conviction actually fell under subsection (a)(1) (0,
rat her than subsection (a)(1)(A). Under such
circunstances, we find that it is appropriate to give
effect to the judgnent nunc pro tunc.

That the judgnent nunc pro tunc was issued solely
to correct an error in the original judgnent, and not
to anend the substance of the original judgnent, is
further shown by the limted circunstances under which
Kansas courts are permtted to i ssue nunc pro tunc
orders. Kansas courts have | ong held that the proper
function of a nunc pro tunc order is to correct a
clerical error or omssion, so that the journal entry
recording a judgnent accurately reflects the judgnent
that was actually issued. See State v. Lyon, 485 P.2d
332, 334 (Kan. 1971) (“[A] court possesses inherent
power to enter judgnents, orders and decrees nunc pro
tunc for the purpose of correcting its records, and .

where a journal entry fails to reflect accurately the
j udgnent which was actually rendered, it becones the
duty of the court to make it speak the truth.”); see

also State v. Thomas, 720 P.2d 1059, 1062 (Kan. 1986)

16



(noting availability of nunc pro tunc orders to correct
clerical m stakes, including “typographical errors,

I ncorrect statute nunbers, [or] failure to include the
statute nunber”). It is equally clear that Kansas
courts may not use a nunc pro tunc order to alter the
substance of the judgnent that was actually issued.

See State v. Mebane, 91 P.3d 1175, 1179-80 (Kan. 2004)
(“IAlny conplaint regarding the Parole Board's
conputation of parole eligibility is not properly
brought via a notion for nunc pro tunc order, the

pur pose of which is to correct actual clerical errors
or errors arising fromoversight or omssion.”); State
v. Vawney, 941 P.2d 365, 368 (Kan. 1997) (finding that
trial court had no jurisdiction to grant nunc pro tunc
order when order “did not correct any om ssion or
clerical error,” but instead altered a properly entered
sentence). Insofar as it is clear fromthe record and
from Kansas | aw that the judgnent nunc pro tunc in this
case sinply corrected a clerical error concerning the
statutory basis for Larin’s conviction in the original

journal entry, the BIA correctly considered the

17



j udgnent nunc pro tunc in connection with Larin’'s
notion to reopen. Cf. Garcia-Lopez v. Ashcroft, 334
F.3d 840, 845 (9th G r. 2003) (holding that Bl A was
bound by post-conviction state court order classifying
conviction as a m sdeneanor rather than a felony).

This court’s decisions in Renteria-Gonzalez v. [|NS,
322 F.3d 804 (5th Gr. 2002), and Mdosa v. INS, 171
F.3d 994 (5th Gr. 1999), are not to the contrary. In
Rent eri a- Gonzal ez and Mbosa, we held that a conviction
that is later vacated by the sentencing court remains a
“conviction” for inmmgration purposes under 8 U S.C. 8§
1101(a)(48)(A). See Renteria-CGonzal ez, 322 F.3d at
812- 14 (vacated federal conviction); Mwosa, 171 F.3d at
1005-06 (state deferred adjudication procedure). Here,
by contrast, the judgnent of conviction has not been
vacated, deferred or altered. |Instead, the judgnent
nunc pro tunc was entered to make the record conformto
the true judgnent of the Kansas court. Accordingly, we
conclude that the BIA correctly considered the judgnent
nunc pro tunc as the operative judgnent of conviction

for determ ning whether Larin was convicted of a crine

18



of viol ence.

V. |Is Larin’s Conviction Under Kan. Stat. Ann. § 21-
3414(a) (1) (O Necessarily An Aggravated Fel ony?

We next consider whether Larin’ s conviction under
subsection (a)(1)(C qualifies as an aggravated fel ony.
To determ ne whether an alien’s guilty plea conviction
constitutes an aggravated fel ony for renoval purposes,
we apply a “categorical approach,” under which we refer
only to the statutory definition of the crime for which
the alien was convicted (rather than attenpt to
reconstruct the concrete facts of the actual crim nal
of fense) and ask whether that |egislatively-defined
of fense necessarily fits within the INA definition of
an aggravated felony. See Orari, 419 F.3d at 307
(citing Lopez-Elias, 209 F.3d at 791); Nguyen v.
Ashcroft, 366 F.3d 386, 388 (5th Cir. 2004).

Thi s nmet hodol ogy has its roots in the categorical
approach adopted by the Suprene Court in Taylor v.
United States, 495 U S. 575 (1990), to determ ne

whet her a prior conviction constitutes a predicate

19



of fense under the sentence enhancenent provisions of
the Armed Career Crimnal Act, 18 U S.C. § 924(e).
Anmong the considerations that | ed the Taylor court to
conclude that a categorical approach to prior

convi ctions was necessary were concerns about the
practical difficulties and fairness problens that woul d
arise if courts were permtted to consider the facts
behind prior convictions.® The Court noted that a fact-
based approach to prior convictions would potentially
require federal courts to relitigate a defendant’s
prior conviction in any case where the governnent

all eged that the defendant’s actual conduct fit the
definition of a predicate offense. Taylor, 495 U S. at
601; see also Tokatly v. Ashcroft, 371 F.3d 613, 621

(9th Cr. 2004) (noting “fundanental principle” that

°The Tayl or court al so enphasi zed that the |anguage
of 18 U.S.C. 8§ 924(e) supported a categorical approach
because its sentence enhancenent provisions are
triggered by prior convictions, and not by the fact
that the person has previously conmtted an offense.
See Taylor, 495 U S. at 601. This rationale applies
equally to the INA's provision concerning aggravat ed
felonies. See 8 U S.C. 8§ 1227(a)(2)(A) (iii) (“Any
alien who is convicted of an aggravated fel ony at any
time after adm ssion is deportable.”).

20



“I'n determ ning whether a prior conviction constitutes
a predicate offense, we nust avoid ‘the enornous
problens of re-litigating past convictions, especially
I n cases where the defendant pleads guilty and there is
no record of the underlying facts’”) (quoting United
States v. Castillo-Rivera, 244 F.3d 1020, 1022 (9th
Cr. 2001)). The Taylor court also recogni zed the
unfairness that could result if a factual approach was
applied to prior guilty plea convictions:

[I]n cases where the defendant pl eaded

guilty, there is often no record of

the underlying facts. Even if the

Governnent were able to prove those

facts, if a guilty plea to a | esser,

nonburgl ary offense was the result of

a plea bargain, it would seemunfair

to i npose a sentence enhancenent as if

t he defendant had pleaded guilty to

burgl ary.
Tayl or, 495 U. S. at 601-02.

The categorical approach is not absolute, however.

If the statute of conviction defines nultiple offenses,
at | east one of which does not describe an aggravat ed

felony, we apply a nodified categorical approach, under

which we may al so exam ne certain additional docunents

21



(if contained in the record framng the guilty plea
conviction) to determ ne whether the conviction was
“necessarily” for a particular crinme defined by the
statute that neets the aggravated felony criterion.

See Shepard v. United States, 544 U S. 13, 20-21, 26
(2005); Omari, 419 F.3d at 308; see also Dickson v.
Ashcroft, 346 F.3d 44, 48-49 (2d Gr. 2003) (“In
reviewi ng a conviction under a divisible statute, the
categori cal approach permts reference to the record of
conviction for the limted purpose of determ ning

whet her the alien’s conviction was under the branch of
the statute that permts renoval.”). In the case of
guilty plea convictions under such a divisible statute,
we may consider, in addition to the | anguage of the
statute, the “‘chargi ng docunent, witten plea
agreenent, transcript of plea colloquy, and any
explicit factual finding by the trial judge to which

t he defendant assented.’” Omari, 419 F.3d at 308
(quoting Shepard, 544 U.S. at 16). The use of these
docunents is permtted because they are consi dered

sufficiently conclusive and reliable to establish the

22



facts to which the alien actually pleaded guilty. See
Shepard, 544 U.S. at 23 (stating that evidence of facts
shoul d be “confined to records of the convicting court
approaching the certainty of the record of

conviction”). “Docunents not of that kind, including
police reports and conpl aint applications, may not be
considered.” Omari, 419 F.3d at 308.

If the docunents that we nmay consider under the
nodi fi ed categorical approach are insufficient to
establish that the petitioner was necessarily convicted
of an aggravated felony, we nust find that “the
governnent has not net its burden of proving that the
conduct for which the petitioner was convicted
constitutes a predicate offense, and the conviction my
not be used as a basis for renoval.” Tokatly, 371 F.3d
at 620; see Omari, 419 F.3d at 309 (sane).

That a categorical approach is appropriate to
determ ne whether an alien’s prior conviction is for a
crime of violence is confirnmed by the statutory
definition of a crine of violence. 18 U S.C § 16

provi des:

23



The term “crime of violence” neans ---

(a) an offense that has as an el enent

the use, attenpted use, or threatened

use of physical force against the

person or property of another, or

(b) any other offense that is a felony

and that, by its nature, involves a

substantial risk that physical force

agai nst the person or property of

anot her may be used in the course of

commtting the offense.
18 U.S.C. § 16 (enphasis added). As the Suprenme Court
noted in Leocal v. Ashcroft, 543 U S. 1 (2004), “[t]his
| anguage requires us to look to the elenents and the
nature of the offense of conviction, rather than to the
particular facts relating to petitioner’s crine.” 1d.
at 7 (enphasis added); see also United States v. Chapa-
Garza, 243 F.3d 921, 924 (5th Gr. 2001) (“[T]he words
‘“by its nature’ require us to enploy a categorical
approach when determ ning whether an offense is a crine
of violence.”).

As we noted earlier, Kan. Stat. Ann. § 21-

3414(a) (1) (O prohibits two, distinct types of conduct:
(i) intentionally causing physical contact wth anot her

person in a rude, insulting or angry manner with a

24



deadl y weapon; and (ii) intentionally causing physical
contact with another person in any manner whereby great
bodi |y harm disfigurenent or death can be inflicted.
We consider each part in turn to determ ne whether it

descri bes a crine of violence.

A. Categorical Approach

1. | ntentional Physical Contact Wth A Deadly
Weapon In A Rude, Insulting O Angry Manner

Inits denial of Larin’s notion to reopen, the BIA
found that the first part of section 21-3414(a)(1)(C
was a crinme of violence under 18 U . S.C. 8§ 16(b) because
I ntentionally causi ng physical contact w th anot her
person with a deadly weapon in a rude, insulting or
angry manner “clearly involves a substantial risk that
physi cal force agai nst another person may be used.” W
agree. 10

The rel evant question for determ ning whether a

crinme is categorically a crine of violence under

Because we find that this part of section
21-3414(a)(1) (O is a crinme of violence under section
16(b), we do not address whether it also satisfies
section 16(a).
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section 16(b) is whether the crinme inherently involves
a substantial risk that intentional physical force may
be used in the comm ssion of the crine. See Leocal,
543 U.S. at 10. \Wile the inquiry under section 16(a)
is limted to | ooking at the elenents of the offense,
section 16(b) “sweeps nore broadly” to enconpass those
crinmes that can perhaps be commtted w thout the use of
physi cal force, but that neverthel ess always entail a
substantial risk that physical force nmay be used. Id.
As it is used in section 16, the term physical force
“I's synonynous with destructive or violent force.”
United States v. Rodriguez-G@zman, 56 F.3d 18, 20 n. 8
(5th CGr. 1995); see also Leocal, 543 U S. at 11
(“[Section] 16's enphasis on the use of physical force
agai nst anot her person . . . suggests a category of
violent, active crines . . . .”). To illustrate the

I ntended reach of section 16(b), the Leocal court
expl ai ned how that section applies to the crine of
burglary: “A burglary would be covered under 8§ 16(Db)
not because the offense can be commtted in a generally

reckl ess way or because soneone may be injured, but
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because burglary, by its nature, involves a substanti al
risk that the burglar will use force against a victim
in conpleting the crine.” Leocal, 543 U S. at 10.

We have little difficulty concluding, as did the
BIA that intentional physical contact nade with a
deadly weapon in a rude, insulting or angry manner is a
crime of violence under section 16(b). Although the
nmere act of intentionally causing physical contact with
a deadly weapon under these circunstances m ght not
al ways involve a use of physical force (an issue we do
not decide), the prohibited conduct is by its very
nature provocative, and it invites a response fromthe
victimof the offense. One who violates this part of
section 21-3414(a)(1)(C therefore necessarily creates
a substantial risk that the confrontation may escal ate
to physical violence, thus requiring the perpetrator to
use physical force against the victim See id.
Accordingly, we find that the first part of section 21-

3414(a)(1)(C) is categorically a crine of violence.

2. | ntentional Physical Contact I n Any Manner
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VWhereby Great Bodily Harm Disfiqurement O
Death Can Be Inflicted

Qur next inquiry is whether the second part of
section 21-3414(a)(1)(C also qualifies as a crinme of
viol ence under 18 U. S.C. § 16(a) or (b). Because the
Bl A concluded that Larin was convicted under the first
part of subsection (a)(1)(C, it did not address this
| ssue.

The second part, or crinme definition, in section
21-3414(a) (1) (O does not require that the defendant
use physical force in order to support a conviction.
Rat her, it requires only that the defendant
“Intentionally caus[e] physical contact wth anot her
person” under circunstances where “great bodily harm
di sfigurenent or death” can result. Kan. Stat. Ann. 8§
21-3414(a) (1) (O . As nunerous cases have recogni zed,
physi cal contact is not the equival ent of physical
force. See United States v. Sarm ento-Funes, 374 F. 3d
336, 339-40 (5th Gr. 2004) (finding that state statute
prohi biti ng non-consensual sexual intercourse did not

have force as an el enent; applying United States
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Sentencing Guidelines 8 2L1.2); United States v.

Vel azquez- Overa, 100 F.3d 408, 420 (5th Cr. 1996)
(stating that crinme of indecent sexual contact with a
child did not have use of force as an el enent; applying
US S G § 2L1.2); Singh v. Ashcroft, 386 F.3d 1228,
1232-33 (9th Cr. 2004) (stating that use of force was
not an el enent of state harassnent statute prohibiting
of f ensi ve physical contact); Flores v. Ashcroft, 350
F.3d 666, 672 (7th Gr. 2003) (discussing distinction
bet ween physi cal contact and physical force).

The second part of section 21-3414(a)(1)(C al so,
however, contains the elenent that the physical contact
be made in a manner “whereby great bodily harm
di sfigurenent or death can be inflicted.” Kan. Stat.
Ann. 8 21-3414(a)(1)(C. This elenment of risk of harm
to the victimcertainly opens up the possibility that
the intentional physical contact used to conmt the
of fense mght in sone instances anount to physi cal
force. Notably, though, section 21-3414(a)(1)(C does

not require that the defendant intend to injure or use
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force on the victim! or that the physical contact
itself be violent, harnful, offensive, or even non-
consensual . > These del i berate om ssions convince us
that the second part of section 21-3414(a)(1)(C can be
vi ol ated by physical contact that does not constitute a
use of physical force.

Larin posits several hypothetical scenarios that
woul d arguably involve violations of the second part of
section 21-3414(a)(1)(C, but that do not involve the
use of physical force, such as a physician negligently
I njecting a nedication to which the patient is
extrenely allergic. Simlarly, the statute potentially
could be violated by a dentist who negligently used
non-sterile equipnent to clean a patient’s teeth. Each

of these situations involves intentional physical

1See State v. Esher, 922 P.2d 1123, 1127 (Kan. Ct.
App. 1996) (holding that section 21-3414(a)(1)(C does
not require intent to injure); see also State v.
Canpbel |, 39 P.3d 97, 100 (Kan. C. App. 2002) (holding
that battery under Kansas law is a general intent crine
requiring only that the defendant intend to cause
physi cal contact w th another person).

2Consent is often not a defense to the crine of
battery. See 1 Wayne R LaFave, Substantive Crim nal
Law 8§ 6.5(a) (2d ed. 2003).
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contact that creates a risk of great bodily harm but
that is also not the type of violent or destructive
contact that constitutes a use of physical force. As
each of the foregoing exanples plausibly violates the
statute, we find that the use, attenpted use, or

t hreatened use of physical force is not an el enent of
the second part of section 21-3414(a)(1)(C).

Turning to 18 U . S.C. 8 16(b), we al so concl ude that
the second part of section 21-3414(a)(1)(C) does not
“by its nature, involve[] a substantial risk that
physi cal force against the person or the property of
anot her may be used in the course of commtting the
offense.” 18 U.S.C. 8§ 16(b). As we expl ai ned above,
section 16(b) reaches those crines, such as burglary of
a dwelling, that inherently present a substantial risk
that intentional physical force may be used during the
comm ssion of the offense. Although a crine can
qualify as a crinme of violence under section 16(b) even
t hough one may i nmagine situations in which it is
possible to commt the offense w thout actually using

force, it can do so only if the nature of the offense
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I's such that there is a substantial risk that physical
force may be used in any case of conduct that violates
the statute. See Vel azquez-Overa, 100 F.3d at 420-21
(noting that offense “cannot be a crinme of violence ‘by
Its nature’ in sone cases, but not others, dependi ng on
the circunstances”); Jobson v. Ashcroft, 326 F.3d 367,
373 (2d Gr. 2003) (holding that offense was not crine
of violence under section 16(b) where statutory
definition of offense inherently covered “situations
that do not involve any risk that the defendant wl |
apply force to the victint).

In this case, we conclude that the second part of
section 21-3414(a)(1)(C can be violated by conduct
t hat does not present a substantial risk that the
of fender may use physical force. |In fact, the exanples
that we di scussed above, which show that a person could
viol ate the second part of subsection (a)(1l)(C of the
Kansas statute wi thout actually using physical force
agai nst anot her person, also establish that a person
could violate the statute without a substantial risk

t hat physical force nmay be used in the conmm ssion of
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the offense. In both of the exanples, the defendant is
engaged in ostensi bly consensual intentional physical
contact that falls short of force, and the defendant
does not intend to cause the victimbodily harm
Because a defendant may thus violate the statute

w thout the intent to injure the victimor to overcone
any non-consent, the offense does not inherently

I nvol ve a substantial risk that the defendant may use

I ntentional physical force during the conm ssion of the
of fense. Accordingly, we conclude that Kan. Stat. Ann.
8§ 21-3414(a)(1)(C is not categorically a crine of

vi ol ence under 18 U S.C. § 16(b).

B. Modi fied Categorical Approach

Because section 21-3414(a)(1)(C is divisible, we
now apply the nodified categorical approach to
determ ne whether Larin was necessarily convicted of
violating the first part of subsection (a)(1l)(C
(i ntentional physical contact in a rude, insulting or
angry manner with a deadly weapon), which is a crine of

viol ence. See Shepard, 544 U. S. at 20-21, 26 (noting

33



that the inquiry nust establish that the defendant’s
guilty plea “necessarily admtted” all of the elenents
of the predicate offense); Orari, 419 F.3d at 309
(sane).

As we have nentioned, when applying the nodified
cat egori cal approach to determ ne whether a conviction
under a divisible statute was necessarily for a
predi cate of fense, we nay exam ne certain docunents
fromthe record of conviction, including “the charging
docunent, the terns of a plea agreenent or transcri pt
of coll oquy between judge and defendant in which the
factual basis for the plea was confirnmed by the
defendant, or . . . sone conparable judicial record of
this information,” Shepard, 544 U. S. at 26, but we nmay
not | ook to | ess-conclusive docunents |ike a conpl ai nt
application or a police report. Id. at 21-23; QOmri,
419 F.3d at 308.

In this case, we refer first to the anended bill of
I nformation, the charging docunent that fornmed the
basis of Larin s guilty plea conviction. The anended

bill of information closely tracks the second part of
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subsection (a)(1)(C, as it charges that Larin
“unlawful ly, intentionally in a manner whereby
[111egible] could have [illegi ble] cause great bodily
harm or di sfigurenent to another person.” Thus, the
anended bill of information does not charge Larin with
the el enents necessary to convict himof the crine
defined by the first part of subsection (a)(1)(0O,

I.e., intentionally causing physical contact with
another with a deadly weapon in a rude, insulting or
angry manner. The BI A, however, disregarded the fact
that the amended bill of information did not accuse
Larin of commtting a battery wiwth a deadly weapon in a
rude, insulting or angry manner. Instead, the BIA

| ooked at the journal entry formthat had been filed in
the state court records and concl uded that Larin had
been convi cted of an aggravated felony. The BIA stated
that the “judgnment nunc pro tunc clearly reflects that
[Larin] commtted the aggravated battery with a
firearm . . . Thus, [Larin’s] conviction falls under
the part of the statute stating that ‘intentionally

causi ng physical contact wth another when done in a
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rude, insulting or angry manner with a deadly weapon.
For the reasons discussed bel ow, we conclude that the
BIA erred as a matter of lawin at | east two respects:
i n considering the firearmnotation on the journal
entry formand in finding that fact sufficient to
establish that Larin was necessarily convicted of an
aggravat ed fel ony.

The only evidence of the judgnent nunc pro tunc in
the record is the information pertaining to that
judgnent recorded on the journal entry form The
journal entry formcontains fill-in-the-box notations
as to, inter alia, the statutory basis for Larin's
conviction, “21-3414(a)(1)(C,” and special factors
affecting the sentence, “Special Rule Applicable to
Sentence: Person felony commtted with a firearm”
The Bl A concl uded that, because the journal entry form
contained information indicating that a firearm was
i nvolved in the offense, Larin was necessarily
convicted of “intentionally causing physical contact
w t h anot her person when done in a rude, insulting or

angry manner with a deadly weapon.” Kan. Stat. Ann. 8§
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21-3414(a) (1) (0.

The BI A erroneously referred to the speci al
sentencing factor notation in the Kansas journal entry
formand erroneously inferred fromthat notation that
Larin necessarily was convicted of intentionally
causing contact with another in a rude, insulting or
angry manner with a deadly weapon. That sentencing
factor notation is not the type of docunentary evidence
to which this court or the BIA may refer, under the
nodi fi ed categorical approach as prescribed by Shepard,
to determine the nature of an alien’s guilty plea
conviction. Unlike the charging docunent, the guilty
pl ea, or the factual basis for the plea confirnmed by
t he defendant, sentencing reasons and factors do not
sinply define the charge and the defendant’s guilty
pl ea, but, instead, frequently refer to facts neither

all eged nor admtted in court.®® Thus, the cryptic

BCf. United States v. Bonilla-Mingia, 422 F.3d 316,
320-21 (5th Cr.), cert. denied, 126 S. CG. 819 (2005
(hol di ng that Shepard does not permt court to consider
factual narrative in probation officer’s presentence
I nvestigation report); United States v. Garza-Lopez,
410 F. 3d 268, 273-74 (5th Cr.), cert. denied, 126 S
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reference to a firearmsentencing factor contained in
the journal entry formin this case cannot be used as a
basis for inferring that Larin pleaded guilty to or was
convi cted of causing physical contact with a deadly
weapon in a rude, insulting or angry manner.*

We note in passing that Larin, in his witten
guilty plea, acknow edged that “[t]his offense invol ved
the use of a firearm” Hs witten guilty plea is, of

course, a type of docunent that nay be consi dered under

Ct. 298 (2005) (sane); Dickson v. Ashcroft, 346 F.3d
44, 53-55 (2d G r. 2003) (holding that Bl A could not

| ook to factual statenments in presentence investigation
report to determ ne whether alien’s conviction was for
crime of violence).

“Al t hough the firearm notation appeared on the
journal entry formw th other information concerning
t he sentence inposed, that notation does not thereby
becone a part of the judgnent of conviction under
Kansas law. See State v. Royse, 845 P.2d 44, 47 (Kan.
1993) (holding that court’s judgnent and sentence “do
not derive their effectiveness fromthe journal entry,
or fromany act of the clerk,” but instead are
“effective when announced”); State v. Mses, 607 P.2d
477, 481 (Kan. 1980) (stating that a court’s “judgnent
Is effective upon its pronouncenent fromthe bench; the
filing of a formal journal entry is but a record,
evi dence of what has been done”). The journal entry
recording the judgnent contains a litany of information
about the case, in addition to a notation of the
judgnent actually entered. See Kan. Stat. Ann. § 22-
3426.
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the nodified categorical approach authorized by
Shepard. The BIA did not refer to this statenent in
reaching its concl usion, however, and, nore inportant,
this statenent, by itself or in the context of the
record as a whol e, does not establish that Larin
necessarily pleaded guilty to or was convicted of
causi ng contact with another with a deadly weapon in a
rude, insulting or angry manner. |n other words,
al though the state elicited an adm ssion fromLarin
that a firearmwas sonehow i nvolved in the offense, the
anmended bill of information did not charge himw th the
el enments of using a firearmto cause contact with
another in a rude, insulting or angry manner, ! and
Larin did not admt to these elenents in his guilty
pl ea.

Mor eover, that the offense involved a firearmis

not i nconsistent with a conviction under the second

5 To charge an of fense under Kansas |aw, the
I nformati on nust contain “a plain and concise witten
statenent of the essential facts constituting the crine
charged,” although an information “drawn in the
| anguage of the statute[] shall be deened sufficient.”
Kan. Stat. Ann. 8§ 22-3201(b); see State v. Rone, 5 P.3d
515, 519 (Kan. 2000).
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part of subsection (a)(1)(C. A though the first part
of subsection (a)(1)(C includes as an el enent the use
of a deadly weapon and the second part does not,
nothing in the statute prevents a person from bei ng
charged and convicted of violating the second part of
the statute even though he conmtted the offense with a
deadl y weapon. Thus, the fact that Larin admtted that
the offense involved a firearmdid not operate to
transformthe charge or the judgnent against himinto a
conviction for intentionally causing physical contact
wth a deadly weapon in a rude, insulting or angry
manner. Accordingly, the record is plainly
insufficient to establish that Larin was necessarily
convi cted under the first part of subsection (a)(1)(C.
Because the record does not show that Larin was
necessarily convicted of violating the first, rather
than the second, part of Kan. Stat. Ann. § 21-
3414(a)(1)(C, we conclude that the record is
i nsufficient to establish that Larin was convicted of a

crime of violence for immgration purposes.
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V.  Concl usi on
Because we find that the record is insufficient to
establish that Larin’ s conviction under Kan. Stat. Ann.
8§ 21-3414(a)(1)(C is an aggravated felony under 8
US C 8§ 1101(a)(43), we CGRANT Larin’s petition for
revi ew, VACATE the order of renoval, and REMAND to the
BIA for any further proceedings consistent with this

opi ni on.
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