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TEXAS | NDEPENDENT PRODUCERS AND ROYALTY OMNERS ASSOCI ATI QN, et
ol Peti tioners,
V.
UNI TED STATES ENVI RONMVENTAL PROTECTI ON AGENCY,

Respondent .

ON PETI TI ON FOR REVI EW FROM THE ENVI RONMENTAL PROTECTI ON AGENCY

Before JOLLY, DAVIS and CLEMENT, Circuit Judges.
W EUGENE DAVIS, Circuit Judge:

Petitioners filed their petition to review a final rule
promul gated by the Environnmental Protection Agency (EPA) issued
under the C ean Water Act (CWA). The appeal was taken from Fi na
Rule 70 FR 2832, which deferred the National Pollution D scharge
El i m nati on System (NPDES) permt requirenent for certain oil and
gas construction sites until March 10, 2005. Since then, EPA has
promul gated Final Rule 40 CFR Part 122 on March 9, 2005, which
further delays the date by which small oil and gas construction

sites nust obtain permts until June 12, 2006. For the reasons
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that follow, we conclude that Petitioners |ack standing and we
di sm ss the petition.
l.

In 1987, Congress anended the CWA to establish two separate
phases for the regul ation of stormwnater discharges. 33 U S.C. 8§

1342(p). Phase | required EPA to establish a permt programfor
certain dischargers, which EPA defined to include construction
sites that disturb nore than five acres of |and. These nmgj or
source dischargers of stormmvater were defined by geographic
criteria, without regard to actual contam nation

Phase Il required EPA to investigate other storm water
di scharges and to create a conprehensive programto regul ate such
sources to the extent EPA determ ned necessary to protect water
quality. EPA was directed to conduct two specific studies, in
consultation with the States, to identify potential additional
poi nt source discharges of pollutants to be addressed, and to
determ ne appropriate neans of controlling those additional
sources as necessary to protect water quality. EPA was to report
the results of these studies to Congress and then, in
consultation with the States, issue regulations to establish a
conprehensive programto control additional stormwater discharges
as necessary to protect water quality.

In a separate section of these 1987 Anendnents, Congress



included a limtation on permt requirenents for certain oil, gas
and m ning operations. Section 402(1)(2) expressly prohibited EPA
fromrequiring a permt for stormmvater discharges fromoil and
gas activities, unless the discharges were contam nated by
contact with materials located on the site of such operations.
The exenption reads as foll ows:
The Adm nistrator shall not require a permt under this
section, nor shall the Adm nistrator directly or indirectly
require any State to require a permt, for discharges of
stormnvat er runoff from m ning operations or oil and gas
expl oration, production, processing, or treatnent operations
or transmssion facilities, conposed entirely of flows which
are from conveyances or systens of conveyances (i ncluding
but not limted to pipes, conduits, ditches, and channel s)
whi ch are not contam nated by contact with, or do not cone
into contact with, any overburden, raw materi al,
i nternedi ate products, finished product, byproduct, or waste
products | ocated on the site of such operations.
The reasoni ng behind this exception, as found in the |egislative
history, was to allow “inportant oil, gas, and m ning operations
[to] continue w thout unnecessary paperwork restrictions, while
protection of the environnent remains at a premuni. See 132
Cong. Rec. 31, 964 (1986); 133 Cong. Rec. H171 (daily ed. Jan. 8,
1987) .
On Decenber 8, 1999, after identifying additional sources of
storm wat er di scharges that needed to be regulated to protect
wat er quality, EPA issued the Phase Il stormwater rule (Phase |

Rul e). The Phase Il Rule extends the NPDES permt programto

addi tional dischargers, including operators of construction sites
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that disturb one to five acres of land (“small construction
sites”). In order to conply with these 1999 rul es, operators of
such sites were required to have permts by March 10, 2003.

According to EPA, at the tine that it promul gated the Phase
Il Rule, it “assuned that few, if any, oil and gas exploration,
production, processing, or treatnment operations or transm ssion
facilities would be affected by the rule”. 40 CF. R Part 122; 68
Fed. Reg. 11325 (March 10, 2003). Soon afterwards, however, EPA
received information that as many as 30,000 oil and gas sites per
year could be affected by the stormwater regul ations.

As a result of this discovery EPA pronul gated, on March 10,
2003, a final rule requiring “small oil and gas construction
activities” to obtain a permt for stormmater di scharges by March
10, 2005 (“Deferral Rule”). The stated purpose of this deferral
was to

allow tine for EPA to anal yze and better evaluate: the

i npact of the permt requirenents on the oil and gas

i ndustry; the appropriate best managenent practices for

preventing contam nation of stormwater runoff resulting

fromconstruction associated with oil and gas expl orati on,
production, processing, or treatnent operations or

transm ssion facilities, and the scope and effect of 33

US C 1342 (1)(2) and other storm water provisions of the

Cl ean Water Act.

Seven trade associations (Appellants-Petitioners), whose
purpose is to pronote the interests of the oil and gas industry,
filed three petitions for review of the Deferral Rule. The

Okl ahoma | ndependent Petrol eum Associ ati on, another oil and gas

-4-



i ndustry association, intervened in the cases. The three
petitions were consolidated by the Court.

On March 9, 2005, EPA published a final rule anending the
Deferral Rule by postponing the requirenent for obtaining permt
coverage for discharges associated with oil and gas construction
activity that disturbs one to five acres of land from March 10,
2005 to June 12, 2006. Along with this rule, EPA published a
statenent that “[w]ithin six nonths of [this] action, EPA intends
to publish a notice of proposed rul emaking in the Federal
Regi ster for addressing these discharges and to invite public
coment s”.

.

EPA urges this Court to dismss the petition for review as
unri pe because it has never issued a final rule wwth respect to
the oil and gas exenption and, further, the Deferral Rule
contenpl ates an additional evaluation and assessnent of Section
402(1)(2) during the Deferral Period. According to EPA, this
Court’s consideration of Petitioner’s attack on EPA s
interpretation of 8§ 402(1)(2) anounts to an inproper interference
wth the agency’s adm nistrative actions.

I n anal yzing whether or not this case is ripe for review we
start with the awareness that, in sone cases, pre-enforcenent

review is acceptable. If there is certainty that the law w |l be



enforced, then it is irrelevant that the |law has yet to be
enforced, unless the Governnent denonstrates that the statute
itself specifically denonstrates that Congress has prohibited

pre-enforcenent review. See Abbott Labs v. Gardner, 387 U S. 136,

141 (1998). That being said, pre-enforcenent reviewis stil
subject to the constraints of the ripeness test. In the cases in
whi ch pre-enforcenent review of an adm nistrative regul ati on has
been permtted, the Courts have done so only after finding that
the “regulation requires an i nmedi ate and significant change in
the plaintiffs’ conduct of their affairs with serious penalties

attached to nonconpliance”. Id. at 153. See also Gardner V.

Toilet Goods Ass’n, 387 U S. 167, 171 (1967)(Fi nding that the

regul ations are “sel f-executing and have an i medi ate and
substantial inpact”).
The Suprenme Court has defined ripeness as

a justiciability doctrine designed “to prevent the courts,

t hrough avoi dance of premature adjudication, fromentangling
thensel ves in abstract disagreenents over admnistrative
policies, and also to protect the agencies from judici al
interference until an adm ni strative deci sion has been
formalized and its effects felt in a concrete way by the
chal | enging parties”.

Nat’'| Park Hospitality Ass’'n v. Dept. of the Interior, 538 U S.

803, 807 (2003), citing Abbott Labs, 387 U S. at 148 - 49. In

determ ning whether EPA' s decision is “ripe” for review we nust
wei gh both the fitness of the issues for judicial decision and
the hardship to the parties of w thhol ding court consideration.
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Chio Forestry Ass’'n v. Sierra Cub, 523 U S 726, 733 (1998). A

court, in determ ning whether a case is ripe for review, nust
evaluate the foll ow ng factors:

(1) whether delayed review woul d cause hardship to the
plaintiffs;

(2) whether judicial intervention would inappropriately
interfere with further adm nistrative action; and

(3) whether the courts would benefit fromfurther factual
devel opnent of the issues presented.

Chio Forestry Ass’'n, 523 U. S. at 733. Stated differently, a case

or controversy is ripe for judicial review when “an
adm ni strative decision has been fornmalized and its effects felt

in a concrete way by the challenging parties.” Arch Mneral Corp.

v. Babbitt, 104 F.3d 660, 665 (4th Gr. 1997).

Qur application of the Chio Forestry Ass’'n test leads us to
conclude that this case is not ripe for review. Starting wth the
second factor, it is clear to us that our ruling on this case
woul d i nappropriately interfere with admnistrative action. Gven
that EPA has specifically stated its intent to exam ne, during
the Deferral Period, the issue of “how best to resolve questions
posed by outside parties regarding section 402(1)(2) of the C ean
Water Act”, any interpretation we would provide woul d necessarily
prematurely cut off EPA's interpretive process.

We are al so unpersuaded that Petitioner has satisfied the
first elenment of the ripeness test. Mst particularly, we are

unconvi nced that the hardship faced by Petitioners at this tine
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is sufficient to override the admnnistrative body’s right to
interpret the law. Gven that the effective date of the permt
requi renent for Petitioners is now a year away, we are not
convinced that Petitioners wll suffer significant hardship if we
decline to supersede the adm nistrative process. Petitioners

t hensel ves, when discussing the nature of oil and gas exploration
and production activities, explain that planning cannot be done
far in advance, but rather that “the potential nunber and

approxi mate |l ocation of the oil and gas wells is not known for a
conparatively long tinme after drilling comences”. Petitioners
Brief, 53. Further, Petitioners state that “oil and gas
activities do not have a |l ong planning process, and instead
proceed in a series of stops and starts dictated by the results
of the last well and narket conditions”. 1d. at 54. Gven this
uncertain nature of the oil and gas industry, Petitioners have
not denonstrated how a possi ble change in permtting requirenents
a year fromnow could seriously affect an industry that, by its
own adm ssion, is unable to plan far in advance.

Finally, we do believe that this Court would benefit from
further factual devel opnent of the issues presented. Wiile we are
aware that, in sone cases, pre-enforcenent review of an
admnistrative rule is allowed, in this case we have no sense of
what oil and gas construction activities would fall under EPA s
permtting requirenments. Wthout a factual context, such as an
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attenpt to require a permt for the construction of a road
leading to a drilling site, a ruling of this Court would be
little nore than a direction to EPA to give effect to the oil and
gas exenption. On the other hand, when EPA determ nes the
specific types of construction related to oil and gas devel opnent
upon which it will inpose a permt requirenent, Petitioners wll
be in a better position to denonstrate how the regul ati on
violates the provisions of the statute. Wth this background, it
is easy to see how this case is distinguishable from Abbott

Laboratories. In that case the regul ati on unanbi guously required

drug conpanies to |label all prescription drugs in a particular
way. This regulation |eft no doubt of the i mredi ate and severe
consequences the drug conpanies would face in re-|abeling al
prescription drugs. By contrast, in our case it is uncertain

whet her EPA will require permts fromPetitioners and there is no
i mredi acy to the requirenents as they do not go into effect for a
year. EPA may promul gate a regul ation which defines oil and gas
operations to cover, for exanple, the building of roads at a
drilling site or only drilling and oil and gas pipelines. G ven
the lack of specificity in the present rule, we would only be
able to address the issue by attenpting to hypothesize possible
situations in which the rule mght apply and determ ne what is or

is not an oil and gas “operation”. W conclude, therefore, that



this case is not ripe for review ! See RICHARD J. PIERCE,
ADM NI STRATI VE LAW TREATISE § 15.4, at 1073 (4th ed.

2002) (di scussi ng Abbott lLaboratories and Toilet Goods Ass’'n v.

Gardner, 387 U.S. 158 (1967)).
[l
For the reasons stated above, we conclude that this case is

not ripe for review and, accordingly, we dismss the petition.

We recognize that this is the second tine that EPA has
deferred this rule and we can understand that Petitioners would
be frustrated by their inability to obtain review. However, in
the closely related area of the exhaustion of admnistrative
remedi es, courts have only excused petitioners fromthe
requi renent that they exhaust the adm nistrative process in
i nstances where the admnistrative agency’ s delay in ruling was
particul arly egregi ous. See Sout hwestern Bell Tel ephone Co. V.
ECC, 138 F.3d 746 (8th Cir. 1998)(Court excused the petitioner
fromduty to allow an agency to consider a statutory
interpretation argunent where the agency had al ready taken nine
years to resolve a dispute that was subject to a five-nonth
statutory deadline.); Pavano v. Shalala, 95 F. 3d 147 (2d Gr.
1996) (Court declined to exclude exhaustion requirenent where it
found that, while agency’ s delay was “unfortunate” it was “not a
matter of adm nistrative intransigence”.) See also RI CHARD J.

Pl ERCE, ADM NI STRATI VE LAW TREATI SE § 15. 10, at 1032-34 (4th ed.
2002). Under the circunstances of this case, we are unable to say
that EPA' s action has been simlarly unreasonable so as to all ow
us to intervene before the agency has the chance to conplete its
interpretation.
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