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Thi s appeal raises the question whether a conviction for
sexual battery under Oklahoma |aw constitutes a “crinme of
viol ence,” as defined in 18 U.S.C. § 16(b) and incorporated in the
immgration | aws, sufficient to deport the petitioner. Because we
hold that it does, we lack jurisdiction and dism ss the petition.

| . BACKGROUND

Raza Zaidi is a 27-year-old native and citizen of
Paki st an who was admtted into the United States as a non-i nm grant
student in August 2000. In June 2002, Zaidi pled nolo contendere

to two counts of sexual battery in Cklahoma. Zai di was given a



suspended sentence of two years for each count, to run concur-
rently. The sexual battery charges arose froma night of drinking
during which Zaidi touched two wonen i nappropriately through their
clothing while the wonen were either passed out or partially awake
in a dormroomat Southeast Cklahoma State University.

A fewnonths |ater, Zaidi appeared at the Houston office
of the Departnent of Honeland Security (“DHS")! to conply with the
registration obligations put in place for certain non-U. S. citizens
inthe aftermath of Septenber 11, 2001. Upon processing, Zaidi was
issued a Notice of Intent to |Issue a Final Adm nistrative Renoval
Order based on his prior conviction. On March 6, 2003, a Final
Adm ni strative Renoval Order was served upon Zaidi, ordering himto
be renoved to Paki stan. Zaidi now petitions this court for review
of the renoval order.

1. DI SCUSSI ON
A St andard of Revi ew

The key question before the court is whether Zaidi’'s
conviction for sexual battery constitutes an aggravated fel ony such
that this court is deprived of jurisdiction to review the final

renoval order. See 8 U.S.C. 8§ 1252(a)(2)(C (2000) (“Notwth-

! Al'l references to the Departnent of Honmel and Security or the Bureau
of Immigration and Custons Enforcenent (“BICE') refer to the agency fornmerly
known as the Immigration and Naturalization Service (“INS"). As of March 1,

2003, the INS's adnministrative, service, and enforcement functions were
transferred from the Departnent of Justice to the new Departnent of Honel and
Security. The Bureau of Immgration and Custons Enforcenent in the Departnent
of Homel and Security assuned the INS s detention, renoval, enforcenent and
i nvestigative functions.



standing any other provision of law, no court shall have juris-
diction to review any final order of renoval against an alien who
is renovable by reason of having commtted a crimnal offense
covered in section . . . 1227(a)(2)(A(iii) . . . ."); 8 US. C
8§ 1227(a)(2)(A) (iii) (2000) (“Any alien who is convicted of an
aggravated felony at any tinme after adm ssion is deportable.”);

Nehne v. INS, 252 F.3d 415, 420 (5th Cr. 2001) (“Congress has

specifically commanded in 8 U S.C. 8 1252(a)(2)(C that no court
has jurisdiction to review deportation orders for aliens who are
renovabl e because they were convicted of aggravated felonies.”).

This court reviews questions of jurisdiction de novo. Nehne, 252

F.3d at 420.
B. “Sexual Battery” as a “Crine of Violence”
Under the Illegal Immgration Reform and |nm grant

Responsi bility Act of 1996, Pub. L. No. 104-208, 110 Stat. 3009-546
(“I'' RIRA”), this court retains jurisdiction to review jurisdic-

tional facts. Lopez-Elias v. Reno, 209 F.3d 788, 791 (5th Cr.

2000). Specifically, this court always has jurisdiction to
determ ne whether the petitioner is an alien who is deportable for

commtting an offense that bars this court’s review Snalley v.

Ashcroft, 354 F.3d 332, 335 (5th Gr. 2003) (citing Nehne, 252 F. 3d
at 420).
Thus, this court nmust consi der whet her Zaidi’s conviction

for sexual battery under Cklahoma |aw constitutes an aggravated



felony under 8 U S.C. 8§ 1227(a)(2)(A(iii). The term “aggravated
felony” is defined for the purposes of the immgration statutes in
8 US. C 8§ 1101(a)(43) and includes a variety of offenses. See
8 US.C 8 1101(a)(43) (2000). Zaidi first argues that he cannot
be renoved from the United States because the original federal
charging docunents indicated that he had conmtted a specified
aggr avat ed f el ony W thin t he definition cont ai ned in
8§ 1101(a)(43)(A), which enconpasses “nurder, rape, or sexual abuse
of a minor.” See 8 U.S.C. § 1101(a)(43)(A) (2000).

This argunent is without nerit. This court has held that
“Iw hat the [governnent] originally charged is of no consequence;

so long as the alien in fact is renovable for commtting an

aggravated felony, this court has no jurisdiction, irrespective of

whet her the [governnent] woriginally sought renoval for that

reason.” Lopez-Elias, 209 F.3d at 793 (enphasis added).? I n
2 In his reply brief before this court, Zaidi argues that Lopez-Elias

shoul d not apply to his petition because in that case, the petitioner was renoved
under the standard renoval process, whereas here, Zaidi was renpved under the
expedited procedure contained in 8 U S.C. § 1228(b). This is incorrect. As we
not e above, any dispute that relates to the jurisdiction of this court may be
addressed before dismissal under the jurisdiction-stripping provision of
§ 1252(a)(2) (O . Nehne, 252 F.3d at 420. This is true regardl ess of whether the
under | yi ng renoval proceedi ng was expedited. Once this court has determ ned t hat
an alienis, in fact, renovable for having conmtted an aggravated felony, this
court is stripped of jurisdiction. 1d. at 433.

Zaidi's only claimhere is that he was not given reasonable notice
of the charges against him because the INS initially charged him with
renovabil ity under the wong provision of § 1101(a)(43). W agree with the Third
Circuit’s view that an “erroneous citation in the order of renoval cannot
surnmount the jurisdictional restriction in INA 8 242(a)(2)(C, 8 US.C
8§ 1252(a)(2)(C,"” and note that our court’s approach in Lopez-Elias is consistent
with this view Bovkun v. Ashcroft, 283 F.3d 166, 169 (3rd Cir. 2002) (review ng
a renoval order issued pursuant to expedited procedure contained in § 1228(b)).
Here, the error was not even in the ultinmate order of renoval, but only in the
initial charging papers. Zaidi does not dispute that he was convicted of sexual
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addition, in this case, the final order requiring Zaidi to be
deported contains a factual finding nmade by the deporting officer
that Zaidi had “a final conviction for an aggravated felony as
defined by section 101(a)(43) of the [lmmgration and
Naturalization] Act, 8 US C [8] 1101(a)(43) . . . .~ Thi s
finding does not specify which subsection of 8§ 1101(a)(43) Zaidi
was found to have violated. Thus, the court nust determ ne whether
Zaidi’s prior conviction falls wthin any of the specific
definitions contained in § 1103(a)(43).
The definition of aggravated felony containedin 8 U S. C
8§ 1103(a)(43) includes “a crime of violence (as defined in
section 16 of title 18, United States Code, but not including a
purely political offense) for which the termof inprisonnment [is]
at least one year.” 8 U . S.C. 8§ 1101(a)(43)(F) (2000). Title 18 of
the U S. Code, in turn, defines a “crine of violence” as:
(a) an offense that has as an elenent the use,
attenpted use, or threatened use of physical force
agai nst the person or property of another, or
(b) any other offense that is a felony and that, by its
nature, involves a substantial risk that physical

force agai nst the person or property of another may
be used in the course of commtting the offense.

battery under Okl ahona |aw, nor does he argue that he has been deprived of the
opportunity to contest the INS' s determ nation that he i s renovabl e based on this
conviction. Zaidi has presented no evidence to this court that the inproper
citation contained in the initial notice prejudiced him during the expedited
removal proceeding. |In addition, reviewin this court provides Zaidi with the
opportunity to argue that his conviction does not render hi mrenovabl e under the
immgration laws. As a result, we need only determ ne whether Zaidi is properly
removable, and if so, we Jlack jurisdiction over the petition under
8§ 1252(a)(2)(0O.



18 U.S.C. § 16 (2000).

To determ ne whet her an alien has comm tted an aggravat ed
felony that renders him deportable, courts apply the categorical
approach and look primarily to the text of the statute violated.

Lopez-Elias, 209 F.3d at 791; see also United States v. Allen, 282

F.3d 339, 343 (5th Gr. 2002); United States v. Landeros- Gonzal ez,

262 F.3d 424, 426 (5th Gr. 2001). At the tine of Zaidi’s convic-
tion, Cklahoma | aw provided that:

No person shall commt sexual battery on any other

person. “Sexual battery” shall nean the intentiona

touchi ng, mauling or feeling of the body or private parts

of any person sixteen (16) years of age or older, in a

lewd and | ascivious manner and w thout the consent of

t hat ot her person
OKLA. STAT. ANN. TIT. 21, 8§ 1123(B) (WsTt 2002).°3

Zaidi’s principal argunent is that this statute may be

violated in a variety of ways, including through the intentional,
but “nonviolent,” physical touching of another, so long as the
touching is | ewmd and | asci vious. Specifically, Zaidi points to the
facts of his case, which, he suggests, indicate that while he
i nappropriately touched the wonen wi t hout their consent, he did not
use any “destructive or violent force” in doing so. As a result,

Zai di argues that while his conduct was crimnal and deserving of

puni shnment under Gkl ahoma |law, it shoul d not be considered a “crine

8 The statute also provided that “[a]ny person convicted of any
violation of this subsection shall be deenmed guilty of a felony and shall be
puni shed by inprisonnent in the State Penitentiary for not nore than five (5)
years.” (KLA. STAT. ANN. TIT. 21, 8§ 1123 (VesT 2002).
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of violence” sufficient to serve as a predicate offense for his
deportati on. The governnent, for its part, argues that Zaidi’'s
conviction cones within both definitions of a crine of violence
under 18 U.S.C. 8 16 because the Okl ahoma of fense of sexual battery
has “as an elenent the use . . . of physical force against the
person . . . of another” and because a violation of the statute, by
its nature, also presents “a substantial risk that physical force
agai nst the person . . . of another nmay be used in the course of
commtting the offense.”

The Tenth Circuit recently held that the Gkl ahonma sexual
battery statute nmay serve as a predicate offense for the crine of
vi ol ence enhancenent contained in Section 4Bl1.2 of the United

States Sentencing Guidelines. See United States v. Row and, 357

F.3d 1193, 1195-98 (10th C r. 2004). In that case, the Tenth
Circuit held that sexual battery, by its nature, presents a serious

potential risk of injury to another. 1d. at 1198. In this case we

confront a different standard — whether the offense of sexua

battery under Okl ahoma | aw creates a substantial risk that physi cal

force may be used against another.* W have little difficulty in

concluding that it does.

4 See, e.q., United States v. Chapa-Garza, 243 F. 3d 921, 925 (5th Gr.
2001) (contrasting conduct that involves “a serious risk of physical injury” with
conduct that presents “a substantial risk that the defendant will use physical
force agai nst another’s person”). In Row and, the Tenth G rcuit does, however,
di scuss the risk of physical force being used in such cases. See 357 F.3d at
1197. As discussed infra, we agree with the Tenth G rcuit that sexual battery
inherently carries with it a risk that physical force will be used in the
conmi ssion of the offense.




In Row and, the Tenth G rcuit noted that a conviction
under the Oklahoma statute presupposes “the intentional sexua
touching of another with a particular nental state and w thout
consent” and held that such a touching “represents a particular
subset of battery.” 1d. at 1197 (quoting OKLA. STAT. ANN. TIT. 21,

8§ 642). Further, “[Db]ecause the statute at issue here presupposes

a lack of consent, it necessarily carries with it a risk of
physical force.” 1d. By analogy, we believe that the risk that
physical force will be used to conplete the offense of sexual

battery is substantial. See also Sutherland v. Reno, 228 F. 3d 171

176 (2nd G r. 2000) (indecent assault and battery under Massa-

chusetts law qualified as a crine of violence because *“any
violation of [the Massachusetts statute], by its nature, presents
a substantial risk that force may be used to overcone the victims
| ack of consent and acconplish the i ndecent touching”) (enphasis in
original). In holding that sexual battery through deception under
Chio law is a crine of violence, the Sixth Crcuit expressed a

simlar view, noting that such an offense “carries wth it the

ever-present possibility that the victim nmay figure out what's

really going on and decide to resist, in turn requiring the
perpetrator to resort to actual physical restraint.” See United
States v. ©Mack, 53 F.3d 126, 128 (6th Cir. 1995). In all such
cases, “the non-consent of the victim is the touchstone for

determ ni ng” whether a given offense involves a substantial risk



t hat physical force nmay be used in the conm ssion of the offense.
Sut herl and, 228 F.3d at 177.

Because t he Gkl ahoma of f ense of sexual battery is a crine
of violence under 18 U S.C. 8§ 16(b), Zaidi’'s offense qualifies as
a crime of violence within the neaning of 8 U S.C. § 1103(a)(43)
and an aggravated felony under 8 U S. C 8§ 1227(a)(2)(A(iii).>
Under the last-cited statute, this court |acks jurisdiction to
review the final order of renoval issued by the Departnent of
Honel and Security. See 8 U.S.C. 8§ 1252(a)(2)(C (2000).

The petition is DI SM SSED for |ack of jurisdiction.

5 Because we find that Zaidi's conviction constitutes a crinme of
viol ence under § 16(b), we decline to address whether the of fense qualifies as
a crime of violence under § 16(a).



