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DeMOSS, Circuit Judge:

Co- Appel lants, J.D. Bell and Charles Cotton, were convicted in

separate jury trials of the crinme of aggravated sexual abuse on an



| ndi an Reservation, pursuant to 18 U.S.C. 88 1151, 1153(a), 2241(a)
and 2246(2). Their appeals were consolidated by this Court. On
appeal, Bell and Cotton raise one simlar issue and several
separate issues. W reject all of Bell’s contentions on appeal and
therefore affirmhis conviction. W also reject nost of Cotton’s
contentions, however, we hold that Cotton’s Sixth Anmendnent
Confrontation Cl ause right was viol ated but this error was harnl ess
and therefore we affirmhis conviction and sentence.

BACKGROUND

J.D. Bell and Charles Cotton, nenbers of the M ssissippi Band
of Choctaw I ndians, were charged by Indictnent in United States
District Court for the Northern District of M ssissippi on Cctober
30, 2002, with two counts of aggravated sexual abuse in violation
of 18 U.S.C. §§ 1151, 1153(a), 2241(a), and 2246(2). Bell and
Cotton were alleged to have sexually abused Lee Jim Jr., and
Ceorge Cotton on Cctober 14, 2002, on the Choctaw Indian
Reservation in Wnston County, Mssissippi. Prior totrial, Cotton
moved that the court sever the trials and the court granted the
not i on. Bell’s jury trial took place in Decenber of 2002, and
Cotton’s trial was held in March of 2003. Both Bell and Cotton
were found guilty of one count of sexual abuse by their respective
juries and convicted and sentenced by the district court.
Al t hough, nost of the facts were controverted at both trials, the

followng facts were presented to the juries at the two separate



trials and could have been relied on by the juries in reaching
their verdicts.! Facts relevant to a particular issue are outlined
in nore detail in each section of the Discussion infra.

Lee Jim Jr., a 52-year-old Choctaw I ndian, testified that he
was nmowi ng the yard of George Cotton on COctober 14, 2002. Ceorge
was apparently observing Jims now ng. Ceorge Cotton is also a
Choctaw I ndian and is deaf and nute. Charles Cotton, one of the
appellants in this consolidated appeal, approached and told Ji mand
Ceorge to go to Jims house. Charles Cotton, his wife, and J.D.
Bell, the other appellant in this consolidated appeal, went to
Jim s house. They arrived at the house before Jim and George
arrived and entered the house, even though Jimhad left the house
| ocked. According to Jinms testinony and Bell’s confession, Bel
al l egedly brought whiskey with him and after Jim and GCeorge
arrived, Charles Cotton instructed Jimto drink whiskey. Jimdid
not want to drink whiskey because, he said, he was too hot from
pushing a |awn nower. Charles Cotton forced Jim to play
“quarters,” a drinking gane where the loser is forced to drink

whil e the wi nner wat ches. This drinking gane went on for hours and

! Neither Bell nor Cotton directly challenge the sufficiency
of the evidence supporting their convictions, however, insofar as
their argunents can be interpreted as a challenge to the
sufficiency of the evidence presented by the governnent, we are
required to “determ ne whether a rational jury could have found
that the evidence established guilt beyond a reasonabl e doubt on
each el enent of the offense, drawing all reasonabl e i nferences from
the evidence and viewng all credibility determnations in the
light nost favorable to the verdict.” United States v. Solis, 299
F.3d 420, 425 (5th Cr. 2002).




it was |late afternoon before the gane concl uded. Jimtestified
that he eventually drank half a bottle of whiskey and “got dizzy.”
At Bell's trial, Jimalso testified that Charles Cotton hit Jimon
the side of the head and he then fell down. Apparently, at both
trials Jimtestified that Cotton shaved Jims eyebrow, took Jinis
pants off, took Jims wallet, then anally raped Jim Charl es
Cotton did this by grabbing Jimaround the waist so that Jimfelt
he could not get away. As Jimwas being raped, he observed J.D.
Bell raping George Cotton. Jimtestified that Cotton | eft senen in
hi m and around him but there was never any physical evidence of
semen found on Jimor at the scene. Jimalso testified that he
observed that George was covered in blood after the assaults but
there was no other testinony of this, other than George’'s
testinony, and there was no physical evidence of blood at the
scene.

Jim admtted on cross-exam nation that he had drank sone
antiseptic earlier in that day. Li kewi se, there was testinony
establishing that Jim and George were | ow functioning al coholics
who often drank antiseptic.

Ceorge Cotton testified, through the use of his sister,
Paul i ne Cotton, as aninterpreter, on direct examnation that after
mow ng his lawn, he and Lee Jimwent to Jinms house. There J.D.
Bell, Charles Cotton, and Charles Cotton’s wife joined them
Ceorge testified they drank whiskey and also beer and Charles
Cotton snoked marijuana. George Cotton testified he saw Charl es
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Cotton hit Lee Jimand have sexual contact with Jim

Ceorge Cotton testified that J.D. Bell had raped him that
af t er noon. Ceorge also testified that he was covered in blood
after the assault. On cross-exam nation, when confronted wth
al l eged inconsistencies and a msidentification made during an
earlier conpetency hearing, George Cotton repeatedly identified
J.D. Bell as the nman who raped him

Both Bell and Charles Cotton attacked Pauline Cotton’'s
interpretation of George Cotton’s testinony. Charles Cotton
offered the testinony of Junior Cotton, a next-door neighbor
famliar with George Cotton’s nethod of comrunicating. Juni or
testified that Pauline had not interpreted George’'s testinony
accurately.

The governnent also presented the testinony of Mllie
Chi ckaway, who testified that her aunt cane to get her on the
af ternoon of October 14 to take her to Lee Jinmis house. Wen they
arrived at the house Chickaway heard | oud nusic that was not the
type of nusic Jimlistened to. It had just gotten dark and she
could not see inside the house. When she went inside and turned
the lights on she saw Jim lying face down with his pants and
underwear down around his ankles. According to Chickaway, Ji mand
the floor were covered in flour, butterm |k, and cl eani ng sol uti on.
She al so noticed feces around his |l egs and “buttock area.” She saw
that Jims face was swollen and part of his hair was shaved off.
She testified that the house snelled |ike al cohol and feces.
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Chi ckaway al so testified that George Cotton was sitting under
a counter-top bar nmaking noises and signaling with his hands but
she could not understand him She testified that George appeared
to be covered in flour and mlk as well. Chickaway went to d ay
Wesl ey’ s nearby hone to seek assi stance.

Wesl ey testified that he arrived at the scene, shortly after
sunset and probably around 8:00 p.m He described the scene just
as Chi ckaway had. Wesl ey added that he noticed Jims head and
eyebrows were shaven. Wesl ey noticed feces but testified that
Jims “rear end was clean.” Wesley tried to communicate wth
Ceorge, because he was famliar wth GCeorge’s nethod of
comuni cati ng, but George was so upset and talking wth his hands
so fast, Wesley could not understand everything George was trying
to communi cate. Wesley testified that he had never seen George so
upset and agitated. Wesley also testified that George’ s pants were
undone and his “private part[s]” were show ng. Wesl ey said the
house had a “whi skey snell” and he saw a shot gl ass on the counter.
On cross-exam nation he identified the snell as bourbon whi skey,
noting he was famliar with the snell (this testinony is relevant
because there was conflicting testinony as to whet her whi skey was
consuned in Lee Jims house that afternoon). Wesl ey called the
police to the scene.

Choctaw police officer Chris John testified that when he
arrived on the scene Lee Jim was unconscious, face down on the
ground with his pants about his ankles. Jim had a bl eeding cut
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above his ear. O ficer John observed feces near where Jim was
lying and stated that it appeared soneone had poured “mlk and
flour all over him” When Oficer John rolled Ji mover he observed
t hat soneone had shaved Jims eyebrows and sone of his hair off.
He noticed Jims face was swoll en and it appeared that soneone had
beaten Jim

O ficer John al so observed George and noticed that CGeorge’s
eyebrows had been shaven and he had cuts on his head as well. It
appeared soneone had al so poured mlk and flour on Ceorge.

O ficer John observed three shot glasses and found Jinis
wal | et but saw no noney. John described an “awful stench” fromthe
feces and al cohol. There were no whiskey bottles found at the
scene. There was, however, an enpty antiseptic bottle found.

Jimwas sent to the hospital that evening for treatnment of his
injuries. Cay Wesley took George Cotton to George’s hone because
according to Wesley, besides being distraught, George appeared
physically fine.

Jimwas exam ned by Dr. Peters on the evening of the alleged
assault. Medical records in the case established that either Jim
did not conplain of sexual assault or Dr. Peters and the nurses
were unable to understand Jim as conpl aining of sexual assault.
Jim testified that there was no interpreter or famly nenber

present for his nedical examnation and that he tried to



conmuni cate to the nedi cal workers what had happened.? Dr. Peters
noted that Jimwas suffering fromthe effects of intoxication and
chronic alcoholism Dr. Peters also noted in his report that Jim
conpl ai ned of being pushed by his son-in-law. In his testinony,

Jimdenied this and said it was a m sunder st andi ng because he did
not even have a son-in-law. According to Dr. Peters, Jim never
conpl ai ned of being sexual assaulted or of any anal pain. Jim
testified that he conplained of anal pain but was m sunderstood.

Jimwas al so exam ned on Cctober 21 by Dr. Duckworth and Dr. Logan.

The doctors did not understand there to be a conplaint of sexua

assault nor did the doctors find evidence of sexual assault. Jim
was finally exam ned for evidence of sexual assault on October 28
by Dr. Call ahan, but no evidence was found.

Ceorge Cotton was exam ned on Cctober 18 by Dr. Call ahan, but
no evi dence of sexual assault was found. Utinmately, there was no
medi cal evidence of sexual assault presented at either trial, but
neither victimwas exam ned for sexual assault until several days
after the alleged sexual assaults and the testinony presented by
the governnment indicted it was not unusual for no evidence of anal
rape to be found that many days after the alleged incident.

In the trial of J.D. Bell, F.B.l. Special Agent Sypniewski

testified about an interview of Bell that Sypniewski and Choctaw

2 Apparently, Jims ability to comunicate in English was
limted and he could have benefitted froman interpreter who spoke
Choct aw.



Police Oficer Butler conducted on Cctober 25, 2002. Apparently,
Bell at first denied any involvenent in the sexual assaults but
ultimately confessed to raping George Cotton. During the interview
the officers told Bell they did not believe himwhen he stated he
was not involved inthe crinme and they told Bell that lying to them
could cause Bell to serve jail tinme. The officers also lied to
Bell, telling himthat they had physical evidence linking himto
the assault of George Cotton when they did not.

At the end of the interview, Bell gave a witten statenent
confessing that “Charles [Cotton] had anal sex [wth] Lee Jim Jr.,

and | had anal sex with George Cotton. Lee Jimand George did not

want this to happen.” Bell stated he felt renorse for his acts.
There was al so a | onger typewitten statenent signed by Bell. In
this statenent Bell explained the events of OCctober 14. Bel |

stated that: Charles Cotton hit Lee Jim several tinmes after Jim
becane upset at Cotton for making fun of him after Ji mwas knocked
down to the floor, Cotton pulled down Jim s pants and underwear and
told Bell, “Watch this, I’mgonna fuck this one,” then Cotton had
anal sex with Jimagainst Jimis will and Jimtried to push Cotton
away but Cotton was too strong. Bell stated that he then pulled
Ceorge Cotton’s pants and underwear down and had anal sex wth
Ceorge Cotton who was too intoxicated to nake an effort to resist.
Bell also admtted to bringing whiskey to Jims house that
af t er noon. In his statenent Bell said he felt dirty after the
assaults, that he did not nean to hurt George, that he felt bad for
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Ceorge, and that he had never had sex with a man before. Bell also
stated that he did not ejaculate when he raped GCeorge. Bel |
further stated that Charles Cotton was “crazy and may have sexual |y
assaul ted nen before.” Bell said Charles Cotton was | aughi ng about
the assaults immediately after they were finished and that Cotton
had told Bell to keep his nmouth shut regarding the assaults. Bel
said he agreed to testify against Cotton and understood that the
interviewers could make no promses in return for Bell’'s
cooper at i on.

Agent Sypni ewski was subject to cross-exam nati on concerning
the interview and his report of the interview was entered into
evidence. Bell’s statenent and the agent’s testinony verified that
Bell wote and read English and al so understood his rights when
meki ng the statenent.

On Cctober 28, 2002, a U. S. Magi strate Judge i ssued a warrant
for the arrest of Bell and Cotton, who were arrested the next day.
On Cctober 30, 2002, a grand jury returned an indictnment charging
Bell and Cotton with sexually abusing the two mal e Choctaws. On
motion of the governnent, the U S. Mugistrate Judge detained
Cot t on.

Bell filed several pretrial notions, including notions to
suppress his out-of-court confession and to prevent George Cotton
fromtestifying, arguing that he was inconpetent because he could
not hear or speak. Prior to trial, Cotton noved for severance
based on co-defendant Bell’s confession of raping George Cotton.
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The district court granted Cotton’ s notion.

After selecting juries for the two trials, the district court
held a hearing on Bell’s notion to suppress his confession and his
motion to disqualify George Cotton fromtestifying, which Charles
Cotton | oi ned. The court observed George and the proposed
interpreter, Pauline Cotton, George’s sister. At one point during
the hearing, George Cotton msidentified Bell as the person who
assaulted Lee Jim and Cotton as the person who assault him
However, after observing George and Pauline, the district court
found George conpetent and allowed Pauline to serve as his
interpreter. The court also denied the notion to suppress Bell’s
statenent, finding the statenent was voluntary.

As described supra, at both trials the governnent presented
the two victins, who testified that they were raped and that each
observed the other being raped. Oher wtnesses testified to the
scene and to the condition of the two victins.

Both Bell and Cotton attenpted to create an alibi. The jury
heard evidence from Cotton’s wfe, nother, and two aunts,
attenpting to establish that Bell and Cotton were at Cotton’s
nmot her’ s house all afternoon except when they went with Cotton’s
wfe to Cotton’s aunt’s house around 4:30 p.m There was sone
ot her alibi evidence, sonme of which was conflicting but ultimtely
there was a period of tine from2:00 p.m until 4:30 p.m where no
alibi was established. The governnent argued at both trials that
t he sexual assaults occurred during this open period of tinme. Bel
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and Cotton argued that the testinony the governnent presented at
Bell’ s trial established that the assaults occurred at 2:00 p.m
and the testinony at Cotton’s trial established that the assaults
occurred at 6:00 p.m

Bell chose not to testify at his trial. Charles Cotton and
his wife, Phyllis, testified at Cotton’s trial that Lee Jinis and
Ceorge Cotton’s testinony was inaccurate. Charles and Phyllis
testified that Bell, Charles, and Phyllis Cotton went to Jinis
house that afternoon but Ji mand George were already there drinking
antiseptic. Charles and Phyllis further stated that neither they
nor Bell ever entered the house.

At his trial, Charles Cotton al so denied the sexual assault
all egations, claimng that he was a heterosexual and his |ove for
wonmen would prevent himfromraping a man. Cotton did, however,
admt that he had in the past shaved off Jinis eyebrows and hair
and pulled down Jims pants, claimng it was “hunor.”

After Bell’ s trial, the court granted judgnent of acquittal as
to Count Il of the Indictnent, the charge alleging that Bell
sexual |y abused Lee Jim The jury convicted J.D. Bell of sexually
abusi ng George Cotton. After his trial, Bell filed a notion for
j udgnent of acquittal or, inthe alternative, for a newtrial. The
district court denied the notion, and on March 6, 2003, the

district court sentenced Bell to, inter alia, 72 nont hs’

incarceration. Bell filed a notice of appeal on March 11, 2003.
After Bell’s trial but before the trial of Charles Cotton, the
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governnment requested that the district court inmunize Bell and
ordered himto testify in Charles Cotton’s trial. After being
i muni zed, Bell refused to testify and the district court held that
Bel | was unavail able under the Federal Rules of Evidence. The
governnent then introduced, over Cotton’s objections, a summary of
portions of Bell’s statenent, via Agent Sypniewski‘s testinony,
showi ng: 1) Bell had been advised of his rights and si gned a wai ver
agreeing to give a statenent; 2) Bell had brought whiskey to the
home of Lee Jim on Cctober 14, 2002; 3) Bell had raped Ceorge
Cotton that day; and 4) Bell had signed a witten statenent to that
ef fect and Bell understood what he was signing. Cotton’s counsel
t hen cross-exam ned t he agent concern the interview process and t he
vol untariness and trustworthi ness of the statenent.

After Cotton’s trial, the Court acquitted Cotton as to Count
| of his Indictnent, the charge for the sexual assault of George
Cotton. The jury convicted Charles Cotton of raping Lee Jim Jr.
Cotton filed notions for judgnent of acquittal and newtrial. The
district court denied the notions. On March 6, 2003, the district

court sentenced Cotton to, inter alia, 196 nonths’ incarceration.

Cotton received an enhanced sentence for causing serious bodily
injury and victim zing a vul nerable person. Cotton filed a notice
of appeal on March 11, 2003.
This Court consolidated the cases for appeal on July 23, 2003.
On appeal, Bell argues that the district court erred in
allowwng into evidence his confession because it was not
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voluntarily given. He also argues that the court erred in
instructing the jury concerning the confession. Cotton argues that
the district court erred in allow ng adm ssion of redacted portions
of Bell’s confession because it was hearsay with no applicable
exception and the adm ssion violated Cotton’s Confrontation C ause
rights. He argues that the district court erredin instructing the
jury concerning the confession. Cotton also argues that the court
erred in enhancing his sentence for causing serious bodily injury
and victimzing a vulnerable victim Both Bell and Cotton argue
that the district court erred in allow ng Pauline Cotton, Ceorge
Cotton’s sister, to serve as interpreter for George at both trials
because she was bi ased and unqualified. Both Bell and Cotton al so
make a catch-all argunent that the cunulative effect of the
district court’s errors denied each a fundanentally fair trial.

Dl SCUSSI ON

Whet her the district court erred in allow ng the governnent to
admt J.D. Bell’s confession into evidence at Bell’s trial and
initsinstructionto the jury concerning the voluntariness of
t he confession.

A district court’s determnation that a confession 1is

voluntary is a question of law and is reviewed de novo, but the

factual conclusions underlying the determ nation are reviewed for

clear error. United States v. Garcia Abreqo, 141 F.3d 142, 170

(5th CGr. 1998). When a defendant chal |l enges the vol untari ness of

a confession, the governnent nust prove its voluntariness by a
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preponderance of the evidence in order for the confession to be
adm ssi ble as substantive evidence at the defendant's crim nal
trial. 1d. Al so, the Suprene Court has held that the adm ssion of
an involuntary confession is trial error subject to a harnless

error analysis. Arizona v. Fulmnante, 499 U S. 279, 310 (1991).

"A confession is voluntary if, under the totality of the
circunstances, the statenent is the product of the accused's free

and rational choice." United States v. Broussard, 80 F.3d 1025,

1033 (5th Gr. 1996) |In order for a defendant to establish that
his confession was involuntary, he nust denonstrate that it
resulted from coercive police conduct and that there was a |ink
between the coercive conduct of the police and his confession.

Colorado v. Connelly, 479 U S. 157, 163-65 (1986). This Crcuit

has held that trickery or deceit is only prohibited to the extent
that it deprives the defendant of know edge essential to his
ability to understand the nature of his rights and t he consequences

of abandoning them Soffar v. Cockrell, 300 F.3d 588, 596 (5th

Cir. 2002)(en banc); see also Self v. Collins, 973 F.2d 1198, 1205

(5th Gr. 1992) (finding that nere trickery alone wll not
necessarily invalidate a confession).

The district court held an evidentiary hearing at which
Choctaw Police Oficer Butler, F.B.l. Special Agent Sypni ewski, and
J.D. Bell testified concerning Bell’s Cctober 25, 2002, confession
in which Bell admtted to raping George Cotton. The testinony
established that Bell, a 21-year-old Choctaw Indian with limted
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education, was taken into custody at approximtely 2:30 p.m on
Cctober 25, but formal interrogation did not start until after 5:00
p.m Bell’s confession was nmade shortly before 6:30 p.m During
the one and a half hours of questioning, Bell first denied that
anyone was raped at Lee Jims house that afternoon, then stated he
was there but said that he had |eft the house to vomt because of
heavy drinking when Charles Cotton raped both victins. Then Bel
changed his story again and stated he had wi tnessed Charl es Cotton
raping both of the victins. During the interrogation, each tine
Bel | deni ed rapi ng anyone, the officers stated they did not believe
him The officers alsotold Bell that |ying to a federal agent was
acrinme that could result infive yearsinjail. The officers also
lied to Bell and told himthat they had physical evidence proving
that he had raped George Cotton when they did not have such
evidence. Despite the officers’ statenents regarding the possible
i nprisonment for lying to a federal officer and the “fake” physi cal
evidence, Bell still did not confess. The officers both testified
that Bell only confessed because of, as Bell stated, “his feeling
of guilt and renorse” for injuring George Cotton and participating
in a honpbsexual act. At the hearing, the district court found that
the techniques used by the officers did not overcone Bell’'s wll
and that Bell voluntarily made the confession. Therefore, the
court allowed the governnent to introduce the confession into
evidence at Bell’s trial.

During Bell’s trial, the governnment called Agent Sypniewski
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who testified regarding all aspects of the confession and was
subjected to cross-examnation regarding the circunstances
surroundi ng the confession, including the officer’s truthful and
fal se statenents to Bell and the voluntariness of the confession.
At the conclusion of the trial, the court instructed the jury
regardi ng the confession and vol untari ness.?3

On appeal, Bell argues that the two interrogation techni ques:
informng Bell that if he lied he could go to jail and lying to
Bel | about the existence of physical evidence that connected himto
the sexual assault, even if permssible by thenselves, when
conbi ned created an inpossible situation for Bell to wthstand,
thereby forcing Bell to make the confession, even if he was

i nnocent of the crime confessed.

3 The instruction was patterned after:

8§ 1.26. Confession--Statenent--Voluntariness (Single
Def endant)

In determning whether any statenent, clained to
have been made by a defendant outside of court and after
an alleged crinme has been commtted, was know ngly and
voluntarily made, you should consider the evidence
concerni ng such a statenent with caution and great care,
and shoul d gi ve such weight to the statenent as you fee
it deserves under all the circunstances.

You may consider in that regard such factors as the
age, sex, training, education, occupation, and physical
and nmental condition of the defendant, his treatnent

while under i nterrogation, and all the other
ci rcunstances in evidence surroundi ng the maki ng of the
st atement .

Instruction 1.26, Fifth Grcuit Pattern Jury Instructions:
Crimnal (West 2001).
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Bell cites no authority for his argunent that the officers’
conduct was coercive or that it caused himto nmake an involuntary
confession. Bell nerely nmakes the circular argunent that no matter
what he said in response to the officers’ questions he would be
sent to jail, i.e., whether he admtted to raping George Cotton or
whether he lied to federal officers. This argunent, of course
assunes that denying he commtted the rape was actually a lie which
inturn indicates it was not the officers’ techniques that forced
Bell into an inpossible position but rather the fact that Bell
according to his own argunent, was not actually innocent.
Li kew se, Bell was not forced to either lie or confess, he could
have remmined silent.* Finally, Bell does not articul ate how the
officers’ |lying about the physical evidence caused his confession
to be involuntary.

The officers’ msrepresentation about the existence of
physi cal evidence is the only potentially coercive conduct at issue
in this case. The district court at the hearing found that the
conduct did not overcone Bell’s will and that Bell’s confession was
voluntary. Even if the officers’ conduct was coercive, it appears
Bell has not established that there was a link between the
officers 1lying about having physical evidence and Bell’s

confession. Therefore, the district court did not err in allow ng

4 Bell ignores the fact that he had the right to remain silent
and does not nmke any argunents inplicating a violation of his
M randa rights, other Fifth Arendnent rights, or Sixth Amendnent
rights.
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the governnent to present the confession evidence.

Li kewise, at trial, Bell’s attorney conducted a rigorous
Cross-exam nation concerning the confession and argued to the jury
that the confession was i nvoluntary. The court instructed the jury
as to the voluntariness question. The jury in nmaking its ultinmate
deci si on nust have concl uded that the confession was voluntary or
that Bell was guilty wthout considering the confession
Therefore, either there was no error concerning the adm ssion of
the confession and the instruction to the jury because the jury
found the confession to be voluntary, or whatever error occurred
was harm ess. Accordingly, the district court’s decision to all ow
the governnent to admt the confession into evidence and the
court’s instruction at Bell’'s trial are affirned.

1. Wether the district court erred when it allowed the sister of
Ceorge Cotton, a deaf and nute victim to interpret George’s
testinony at both trials.

We review the decision to appoint an interpreter for abuse of

discretion. United States v. Ball, 988 F.2d 7, 9 (5th Cr. 1993).

The district court must take into consideration the unique
ci rcunst ances of each case includingtheinterpreter’s interest and
i nvol venent in the case.” 1d. at 10. The nature of the witness’s
handi cap may nake “it necessary for the trial court to appoint
soneone famliar with the witness” thus “prevent[ing] the court

from obtaining a wholly disinterested person.” ld. (internal

quotes and citation omtted). The ultimate issue is whether the
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use of the interpreter “made the trial fundanentally unfair.’

Val l adares v. United States, 871 F.2d 1564, 1566 (11th G r. 1989).

Ceorge Cotton is deaf and nute. He is able to effectively
comuni cate through a formof sign | anguage, a systemof grunts and
gestures, that is understood by famly and friends famliar with
him The district court held a conpetency hearing before Bell’s
trial to determ ne whet her George would be able to testify and who
shoul d serve as interpreter when George testified. At the hearing,
Bell and Charles Cotton objected to the use of Pauline Cotton
Ceorge’s sister, as interpreter. The governnment proposed anot her
interpreter, Cay Wesley (who al so served as a fact wi tness because
he observed the crine scene the night of the alleged sexual
assaults) which Appellants also objected to. Charles Cotton
offered Junior Cotton as a potential interpreter. Juni or knew
Ceorge because he was George’s nei ghbor and he lived with Charles
Cotton’s aunt, who served as an alibi witness for Charles Cotton.
The governnent objected to the use of Junior because of his
relation to Charles and the fact that he lived with Charles’s aunt.
The district court decided to all ow Pauline Cotton to serve as the
interpreter at both Bell’s and Charles Cotton’s trial. Because
Paul i ne speaks only Choctaw, her interpretation of Ceorge’s
testinony was translated into English by a governnent interpreter.

Bot h Appel | ants nmake several argunents as to why the district
court erred. First, both argue that the Fifth Grcuit decision in

Prince v. Beto, which held that the district court erred in
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appoi nting the husband of a deaf and nmute victimas the interpreter
and reversed the defendant’s conviction, is controlling in this
case. 426 F.2d 875, 876-77 (5th Gr. 1970). |In Prince, however,
a panel of this Court held that the husband should have been
prevented from serving as interpreter because the defendant had
proven that the husband attenpted to extort noney from the
defendant in exchange for the husband attenpting to stop the
crim nal prosecution against the defendant. 1d. at 876. Yet even
the Prince court recognized that in sone circunstances it may not
be possible to obtain “a wholly disinterested person” as
interpreter and “ordinarily a husband could qualify as an

interpreter.” 1d. at 876-77. The present case is nore simlar to

United States v. Ball, where the court did allow a famly nenber,
the wife, to interpret for a deaf wtness. 988 F.2d at 9. In
Ball, nuch like in the present case, both sides were allowed to
question the wife with respect to her ability to interpret. I|d.
Utimately, the Ball court found that the | ongstandi ng rel ati onship
between the wife and the witness nmade the wife qualified to serve
as interpreter. 1d. 1In the present case, Pauline Cotton had no
personal know edge of the events at issue, and the circunstances of
Ceorge’s nethod of communication nmade it inpossible to find an
interpreter who was not a famly nenber or close friend of George.
Therefore, Appellants’ argunents that Pauline should have been
excl uded because she was George’'s sister fail.

Second, both Bell and Charles Cotton claimthe use of Pauline
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Cotton as an interpreter violated the Court Interpreters Act,
28 U.S.C. § 1827. Bell argues that only qualified interpreters can
be used. The Act, however, specifically allows for an exception
when no qualified interpreter is available. 28 U S.C. § 1827(b) (2)
Charles Cotton clains that Pauline Cotton’s non-continuous
translation of George’'s answers was constitutionally unfair and
also violated the Act. “[Word for word translation” is the
“general standard,” however, “mnor deviations fromthis standard
wll not necessarily contravene a defendant’s constitutional
rights” and in “certain circunstances even ‘sunmary translations’”

woul d be perm ssible. United States v. Joshi, 896 F.2d 1303, 1309

&n.6 (11th Gr. 1990) (citation omtted). The issueis ultimtely
whet her the use of the interpreter “made the trial fundanentally
unfair.” Valladares, 871 F.2d at 1566. And because interpreters
present nunerous trial difficulties, “the trial judge, who is in
direct contact wth” the wtnesses, Appel | ant s, and the
interpreters “nmust be given wide discretion.” 1d. Here, because
of the uni que nethod used by George to communi cate and the | ack of
other options, the district court allowed George to testify via
Pauline’s interpretation and permtted Appellants to attack the
testinony and interpretation. Therefore, there was no viol ati on of

the Court Interpreters Act.

Third, Bell also <clainms his confrontation rights were
violated. Bell, however, was able to cross-exam ne George Cotton
and therefore his rights were not violated. Bell also clains
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Ceorge Cotton was not conpetent, under the Rules of Evidence, to
testify.> The Federal Rules of Evidence, however, state that
“[e]very person is conpetent to be a witness except as otherw se
provided in these rules” and the Rul es do not provide that deaf and
mut e i ndi vi dual s are sonehow | acki ng i n conpetency to be w tnesses
in federal court. Fed. R Evid. 601. Therefore, these argunents
also fail.

The district court did not abuse its discretion in allow ng
Paul ine Cotton to serve as interpreter but rather allowed the
juries to nake whatever determ nations they believed fair. GCeorge
Cotton was subject to cross-examnation in both Bell’'s and Charl es
Cotton’s trial. Al so, Charles Cotton presented testinony from
Junior Cotton, the person Charles proposed should serve as
interpreter, as to the alleged erroneous interpretation conducted
by Pauline. The juries heard evidence and argunents that Pauline
Cotton | oved her brother and wanted his attackers to be puni shed.
The court instructed both juries that they were to judge George
Cotton’s testinony and the interpretation thereof and gi ve what ever

wei ght they deened appropriate to the evidence. Accordingly, the

> Bell cites an Eighth Circuit case, Anderson v. Franklin
County, M., 192 F.3d 1125 (8th Gr. 1999), for the proposition
that a deaf and nute who does not know a standardi zed system of
sign | anguage can be found not conpetent to testify. 1d. at 1129.
The holding of the Eighth GCrcuit in Anderson, however, was that
there was no “clear and prejudicial abuse of discretion” by the
district court when it excluded the videotape testinony of a deaf
and mute witness after determ ning the testinony was not reliable.
Id. The Eighth Crcuit noted that the testinony woul d have been
“largely, if not totally, cunulative.” 1d. at 1130.
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decision of the district court to allow Pauline Cotton to serve as

interpreter at both trials was not an abuse of discretion and is

af firmed.

[11. Whether the district court erredin allow ng the governnent to
i ntroduce portions of J.D. Bell’s statenent into evidence at
Charles Cotton’s trial and in its instruction to the jury
concerning the statenent.

Whet her the adm ssion of objected-to evidence under

Rul e 804(b)(3), Federal Rules of Evidence, was proper is a m xed

question of law and fact; the factual determ nations are revi ewed

for clear error and the legal issues are reviewed de novo. See

United States v. Bagley, 537 F.2d 162, 166 (5th Cr. 1976).

Al | eged vi ol ati ons of the Confrontation Cl ause are revi ewed denovo,

but are subject to a harm ess error analysis. United States v.
McCorm ck, 54 F.3d 214, 219 (5th Cr. 1995).

Co- Appel lant, J.D. Bell, was convicted of rapi ng George Cotton
prior to Charles Cotton’s trial. For Charles Cotton’s trial, the
governnment sought and obtained an order imunizing Bell’s
testinony. Bell refused to testify and was held in contenpt for
refusing to testify. The governnent then introduced a summati on of
only part of Bell’s statenent, via Agent Sypniewski‘s testinony.
Specifically, Agent Sypniewski testified that: 1) Bell had been
advised of his rights and signed a waiver agreeing to give a
statenent (the witten waiver was al so i ntroduced i nto evi dence as
an exhibit); 2) Bell had brought whi skey to the hone of Lee Jimon

Cct ober 14, 2002; 3) Bell had raped CGeorge Cotton that day; and
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4) Bell had signed a witten statenent to that effect and Bel
under st ood what he was signing. The testinony introduced did not
mention Charles Cotton nor was any of Bell’s witten statenent
actually introduced as an exhibit. Cotton’s counsel then cross-
exam ned Agent Sypni ewski regarding the interviewof Bell, the | ack
of a videotape record of the interview, the statenent nmade, and
Bell's claimthat the statenent was coerced.

On appeal, Charles Cotton clains the adm ssion of the agent’s
testinony concerning the statenent is hearsay subject to no

exception and violates the Confrontation C ause. Cotton al so

clains the district court, sua sponte, was required to give a
limting instruction to the jury when the statenent was introduced
into evidence and that the court did not properly instruct the jury
concerning the statenent before the jury deliberated.

The hearsay and Confrontation C ause determ nations are
separate i ssues, yet courts anal yzi ng these i ssues have applied the
sane “particul ari zed guarantees of trustworthi ness” test for each.

| daho v. Wight, 497 U S. 805, 814-15 (1990) (noting that the

“hearsay rul es and the Confrontation Cl ause are general ly desi gned
to protect simlar values” but cautioning agai nst equating the two
as equal s).

Rul e 804(b)(3) of the Federal Rules of Evidence provides in
pertinent part:

(b) Hearsay exceptions. The follow ng are not excluded

by the hearsay rule if the declarant is unavailable as a

wtness: . . . . (3) Statenent against interest. A
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statenent which was at the tine of its making so far
contrary to the declarant's pecuniary or proprietary
interest, or so far tended to subject the declarant to
civil or crimnal liability, or torender invalid a claim
by the declarant against another, that a reasonable
person in the declarant's position would not have nade
the statenent wunless believing it to be true. A
statenent tending to expose the declarant to crim nal
liability and offered to excul pate the accused is not
adm ssi ble unless corroborating circunstances clearly
indicate the trustworthiness of the statenent.

Fed. R Evid. 804(b)(3). Restated, the rule requires: the
decl arant be unavail abl e, the statenent nust subject the declarant
tocrimnal liability such that a reasonabl e person woul d not have
made the statenment unless he believed it to be true, and the

st atenent must be corroborated by circunstances clearly indicating

trustworthiness. United States v. Sarm ento-Perez, 633 F.2d 1092,

1101 (5th Gr. 1981) (citations omtted).

The Sixth Amendnent guarantees that “[i]n all crimnal
prosecutions, the accused shall enjoy the right . . . to be
confronted with the witnesses against him” U. S. Const. anend. VI.
The Confrontation O ause, however, does not require the excl usion
of any statenent nade by a declarant who is not present. Ohio V.
Roberts, 448 U. S. 56, 66 (1980). Rat her, a statenent can be
admtted by showng the declarant is unavailable and that the
statenent “bears adequate ‘indicia of reliability.”” 1d.

In the present case, the first two requirenents of Rule
804(b)(3) and the first requi renent of the Confrontation C ause are

satisfied. The district court declared Bell unavail able after he
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had been granted imunity yet refused to testify. Also the
district court found that in his statement used at Cotton’s trial,
Bell admts to a crine so far out of the ordi nary, honpbsexual rape,
that no reasonabl e person woul d have nmade the statenent unless it
was true.

There are two net hods for satisfying the third requirenent of
Rul e 804(b)(3), which is also simlar to the second requirenent of
the Confrontation Cause, 1i.e., the trustworthiness of the

statenent. United States v. Flores, 985 F.2d 770, 775 (5th Cr.

1993). If the hearsay statenents are admtted under a “firmy
root ed exception” to the hearsay rule, trustworthiness is presuned.

Lilly v. Virginia, 527 U S. 116, 124-25 (1999); see also Roberts,

448 U. S. at 66. |If not, the statenents nust bear adequate “indicia
of reliability,” such that “adversarial testing would be expected
to add little, if anything, to the statenents’ reliability.”

Lilly, 527 U. S. at 124-25; see also Roberts, 448 U S. at 66.

The Suprenme Court has stated that although sone statenents
that fall withinthe decl arati on-agai nst-penal -i nterest concept may
be inherently reliable, the concept itself "defines too |large a
class for neaningful Confrontation Clause analysis."” Lee V.
I[Ilinois, 476 U S. 530, 544 n.5 (1986). Therefore, each category
of statenents that falls within the exception nust be analyzed to
determ ne whether statenents in that category are inherently

reliable. Mdre recently in Lilly v. Virginia, the Suprene Court

issued a plurality opinion which followed Lee s framework of
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dividing statenents into categories. 527 U.S. at 127. The
plurality determ ned that adm ssion of the entire statenent of an
acconplice that contained portions which incul pated the acconplice
and the defendant on trial was “inherently unreliable.” 1d. at

131. Simlarly, this Grcuit held in United States v. Flores, a

decision prior to Lilly, that "a confession by an acconplice
i ncul pating a defendant that is being offered as a declaration
agai nst penal interest is not a firmy rooted exception" to the
hearsay rule, and thus not inherently reliable. Flores, 985 F. 2d

at 775; see also United States v. Dean, 59 F.3d 1479, 1493 (5th

Cr. 1995). Accordingly, as per Lilly and Flores, the statenent at
issue in this case cannot be presuned trustworthy because it does
not fit within a firmy rooted hearsay exception.

Because this type of hearsay statenent does not fit within a
firmy rooted exception, thentherequired “indiciaof reliability”
must be shown from"particul ari zed guarantees of trustworthiness.”
Flores, 985 F.2d at 774-75 (citing Wight, 448 U S. at 65). The
Suprene Court in Wight held that these "particul ari zed guar ant ees
of trustworthiness"” include only the relevant circunstances "t hat
surround the making of the statenent and that render the decl arant
particularly worthy of belief." Wight, 497 U S. at 819.
Corroborating evidence may not be considered because it "would

permt . . . bootstrapping on the trustworthiness of other evidence
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at trial." |d. at 823.°

Agai n, a panel of this Grcuit in Flores held that “statenents
accusatory of another taken by |aw enforcenent personnel wth a
view to prosecution” should “generally be regarded as i nadm ssabl e
under the Confrontation C ause” because they are “inherently
unreliable.” Flores, 985 F.2d at 780. Thi s hol di ng, although
concerned with the adm ssion of an entire statenent that was taken
fromgrand jury testinony provided by a co-defendant who had pl ead
the Fifth Anendnent and was therefore unavailable to testify at a
joint trial, likely limts our inquiry in the present case.’
Because of the holding in Flores, we nust conclude that the

statenent admtted here was al so “inherently unreliable.”

6 The Confrontation C ause analysis excludes corroborating
evi dence because the rationale for allow ng the evidence is "that
the statenent offered is free enough fromthe risk of inaccuracy
and untrustworthi ness, so that the test of cross-exam nation would
be a work of supererogation.” Wight, 497 U S at 819 (quoting
from5 J. Wgnore, Evidence 8§ 1420, p. 251 (J. Chadbourn ed., rev.
1974)). In other words, the evidence may only be admtted if it is
"so trustworthy that adversarial testing would add little to its
reliability." [d. at 821 The hearsay rul e supports the val ues of
the Confrontation Cause; however, in this GCrcuit if the
Confrontation Clause is not inplicated and the concern is only
whet her the statenent is within the hearsay exception, the district
court can properly consider any corroborating circunstances that
clearly indicate that the statenent is trustworthy. Dean, 59 F.3d
at 1493.

" The governnent in its argunent only cites but does not
di scuss Flores, a decision that likely controls the resol ution of
this issue in this case. Rat her, the governnent’s argunent
continually cites and relies on United States v. Vernor, 902 F.2d
1182 (5th Gr. 1990), a case this Crcuit saidin Flores was |ikely
overruled by the Suprene Court’s holding in Wight and therefore
explicitly overruled by the Flores decision. 985 F.2d at 774-75.
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In the present case the governnent argues that the sunmary of
a portion of Bell’s statenent that was admtted did not incul pate
Cotton because it made no nention of Cotton and only incul pated
Bell in regards to bringing whiskey to Lee Jinis house and raping
Ceorge Cotton. The governnent’s argunent is essentially that the
statenent does not accuse Cotton of anything and therefore is not
even hearsay and presents no Confrontation Cl ause problem This
semantic argunent fails for two reasons. First, the statenent is
hear say whether or not it accuses Cotton of wongdoi ng because it
is an out of court statenent offered to prove the truth of the
matter asserted. Fed. R Evid. 801(c). Second, as to whether
there is a Confrontation C ause problem even the portions of the
statenent that were admtted inculpate Cotton or they would not
have been rel evant and therefore not admtted, and as such, their
adm ssion presents a Confrontation C ause issue. Cotton clai ned,

inter alia, at his trial that there was no whiskey at Lee Jims

house, that no one was raped, and that he was not involved with
anyt hi ng that happened to George Cotton. The summary of a portion
of Bell’s statenent was incul patory to Charles Cotton in regard to
these clainms insofar as the statement contradicts Cotton’s
argunents.

The district court found Bell’s statenent to be trustworthy
and allowed it to be admtted despite acknow edging that the
statenent may not fit within a firmy rooted exception. It is not
clear why the district court found the statenent to be trustworthy
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and it is also wunclear whether or not the district court
i nperm ssi bly consi dered corroborating evidence. Inits denial of
Cotton’s nmotion for acquittal, the district court states that
unli ke the statenment in Lilly, Bell’s statenent did not attenpt to
shift blane and therefore could be considered trustworthy. Cting
Lilly, 527 U S at 139. But even had the district court not
consi dered corroborating evidence, the Flores hol ding appears to
forecl ose the adm ssion of the redacted statenment in this case and
therefore noinquiry into whether the statenent has "particul ari zed
guarantees of trustworthiness" is necessary.

Further, it sinply is not clear based on this record whet her
the statenent has "particul ari zed guarantees of trustworthiness."
Cotton argues that Bell’'s statenent is exactly the type of
st at enent t hat is considered unreliable because of t he
ci rcunst ances under which it was nade, i.e., a police investigation
of an acconplice who may be trying to curry favor or shift blane
wth the information he is giving. The governnent, inpermssibly
relying on corroborating evidence, insists the statenment 1is
trustworthy. Viewing the entire statenent and the circunstances
under which it was made, it does appear that Bell was attenpting to
shift sonme of the blame to Cotton, indicating Cotton was the | eader

or instigator.® In fact, before Bell admtted to rapi ng George, he

8 W note, it is not just the portions of the statenent that
are offered into evidence that are considered when the court is
determning the trustworthiness of the statenent, the redacted
portions are considered as well. See United States v. Alvarez
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clains in his statenent that Charles Cotton raped both George and
Lee Jim In the statenent Bell also says that Charles Cotton is
“crazy and may have sexually assaulted nen before.” On the other
hand, it does not appear the statenent was nade to curry favor with
the investigating officers but rather because, according to the
i nvestigating officers and portions of Bell’s own statenent, Bel
felt renorse for his acts. Nonetheless, insofar as this statenent
is governed by the holding in Flores and therefore i nadm ssi ble, we
are prevented fromhaving to decide this issue anyway.

Because the evidence was inproperly admtted, we nust
determine if the error was harml ess. MCorm ck, 54 F.3d at 219.
“For an appellate court to find that a violation of a federa
constitutional right is harmess, it nust be convinced beyond a
reasonabl e doubt that the error was harmless in |light of the other

evi dence presented at trial.” United States v. Vejar-Uias, 165

F.3d 337, 340 (5th Gr. 1999).

The testinony of Agent Sypni ewski was related to the i ssues of
whi skey and t he rape of George Cotton. After the governnent rested
and before Charles Cotton presented his defense, Cotton’s counsel
nmotioned the district court for judgnent of acquittal as to both
counts of the Indictnent. The court granted judgnent of acquittal
as to Count |, which was the charges relating to George Cotton

i ncludi ng the aiding and abetting charge. Therefore, the portions

584 F.2d 694, 701 (5th Cr. 1978).
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of Bell's statenent that were admtted had becone, by judgnent of
acquittal, irrelevant. In fact, following the judgnent of
acquittal, Cotton’s counsel, outside the presence of the jury,
asked for the testinony relating the Bell’s statenent to be
stricken due to its | ack of relevancy. Accordingly, any error that
occurred in admtting the testinony was harm ess insofar as the
testinony was related to a count of the indictnment that Cotton was
ultimately acquitted of. Further, insofar as the objected to
evidence renained relevant after the judgnent of acquittal, the
record indicates the information in the portions of Bell’s
statenent that were admtted had al ready been brought out via the
testinony of the victim Lee Jim as well as through George
Cotton’s testinony. Accordingly, adm ssion of the testinony
summari zing portions of Bell’'s statenent was harnless error and
therefore the jury verdict is affirned.

Charles Cotton also argues that the district court erred by

not, sua sponte, issuing a limting instruction when Bell’s

statenent was introduced and by not properly instructing the jury
before it deliberated. This Court reviews Appellant’s clains
regarding jury instructions by determ ning “whether the court’s
charge, as a whole, is a correct statenent of the | aw and whet her
it clearly instructs jurors as to the principles of the |aw

applicable to the factual issues confronting them” United States

v. Wse, 221 F.3d 140, 147 (5th Cr. 2000). Were no objectionis

made or no request for a jury instruction is given, the Fifth
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Circuit reviews such clains for plain error. United States v.

| wegbu, 6 F.3d 272, 274 (5th Gr. 1993).

Cotton’s argunent claimng error fails for several reasons.
First, the district court did issue an instruction concerning the
voluntariness of the statenment prior to deliberation.® Second,
Cotton erroneously cites several cases for his argunent that a
limting instruction had to be issued to cure any Confrontation
Cl ause violation when the statenment was admtted into evidence.
This argunent is erroneous because if there was a Confrontation
Cl ause violation, a limting instruction would not aneliorate the
constitutional problem+the evidence was either permssible or not.

Bruton v. United States, 391 U S. 123, 136-37 (1968); United States

v. Jobe, 101 F.3d 1046, 1067 (5th Cr. 1996). Third, at the jury
i nstruction conference, Cotton’s counsel was very active in hel ping
craft the instructions and specifically discussed with the judge an
instruction addressing the admtted testinony concerning Bell’s
st at enent . The district court judge stated that he thought any
i nstruction woul d unnecessarily drawattention to the testinony and
Cotton’s counsel seened to agree. Therefore, there was no error in
the instructions.

In sunmary, the district court erred in allowing Bell’s

statenent to be admtted at Cotton’s trial because it did not

® The instruction given was adapted from Instruction 1.26
Fifth Grcuit Pattern Jury Instructions: Crimnal (Wst 2001). See
Foot not e 3.
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satisfy the Rule 804(b)(3) hearsay exception requirenents and

because it violated the Confrontation C ause; however, the error

was harm ess. There was no error concerning the jury instruction.

Accordingly, Cotton’s conviction is affirned.

V. Wiether the district court erred in sentencing Charles Cotton.
W reviewthe sentencing court’s factual findings for abuse of

discretion and the application of the United States Sentencing

Gui del i nes de novo. United States v. Scurlock, 52 F.3d 531, 539

(5th Gr. 1995). |If the district court’s findings are “plausible”
inlight of areviewof the record as a whole, we will affirm 1d.

Charles Cotton argues that the district court erred when it
enhanced by two-1levels his sentence for inflicting “serious bodily
injury” under 8 2A3.1(b)(4)(B) of the Sentencing Cuidelines. He
al so argues that the district court erred in enhancing his sentence
for victimzing a vul nerabl e person.

Section 2A3.1(b)(4) provides for a two-Ilevel enhancenent if
“the victimsustained serious bodily injury.” That termis defined
in 8 1B1.1, Application Note 1(1) as “injury . . . requiring
medi cal intervention such as surgery, hospitalization, or physical
rehabilitation.” At the scene of the crine, the Choctaw police
of ficer determ ned that Lee Jimneeded to be taken to the hospital
because of his physical condition. It is undisputed that he
remai ned hospitalized overnight with a variety of nedical

conpl ai nts.

35



Further, 8 1B1.1 Application Note 1(l) also instructs that
“serious bodily injury” is deened to have occurred if the offense
i nvol ved conduct constituting crimnal sexual abuse under 18 U S. C
§ 2241 or § 2242. Cotton was convicted under 18 U S.C. § 2242,
whi ch is captioned “Aggravated sexual abuse.”

| nconsi stently, however, 8 2A3.1 Application Note 1, expl ains
that the term “serious bodily injury,” for that section “neans
conduct other than crimnal sexual abuse, which already is taken
into account in the base offense level.” It is not clear howthis
i nconsistency is to be worked out. Nonet hel ess, in the present
case there was additional evidence, other than the rape, that Jims
face was swollen as though he had been beaten and this is
sufficient for the two-level enhancenent for inflicting serious
bodily injury. Therefore, the district court did not err in
enhanci ng Cotton’s sentence for causing serious bodily injury.

A sentencing court is required to nake particul ari zed fi ndi ngs
on any disputed issue arising from the Presentencing Report

(“PSR"). United States v. Hooten, 942 F.2d 878, 881 (5th Gr.

1991). Cotton disputed the PSR s classification of Lee Jimas a

vul nerable victimand its recommendati on that Cotton’s sentence be

10 Cotton cites United States v. Quy, 282 F.3d 991, 997 (8th
Cr. 2002) (vacating a sentence and remanding to the district court
to determine if there was serious bodily injury apart from the
sexual abuse), for the proposition that his sentence cannot be

enhanced. In Qy, unlike in the present case, the sexual abuse was
not reported until nonths later and there was no independent
evi dence of serious bodily injury. 1d. at 992.
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enhanced two levels for victimzing a vul nerable person. The
district court heard evidence at trial of Lee Jinm s alcoholism his
inability to comunicate wth others, and his financially
vul nerabl e condi ti on. The court also heard testinony of Cotton
forcing Jimto drink and then hitting Ji mabout the head, raping
him and leaving him face dowmn with his pants around his ankles
covered in flour and mlKk. Further, Cotton hinself offered
testinony that he had humliated Lee Jim for fun on previous
occasions. Also, the court observed at sentencing:

The Court heard testinony in the case relative to the

victim M. Jim [and] had an opportunity to observe him

| think the proof in the case was the defendant hinself

adm tted on previous occasion he pulled [M. Jinis] pants

down, admtted he shaved his eyebrows and whatnot. That

just doesn’'t sound to ne like a man who can fend for

hi msel f.

Accordingly, the district court did make particularized findingsto
support the enhancenent for victim zing a vul nerabl e person and t he
record as a whol e supports these findings as plausible. Therefore,
the district court did not err in enhancing Charles Cotton’'s
sentence and the entirety of the sentence is affirned.

Finally, both Bell and Cotton raise a final issue, claimng
that due to the nunerous errors nade by the district court there
was cumnul ation of error denying each a fundanentally fair trial.
These argunents are essentially a summation of Bell’s and Cotton’s

argunent s concerni ng the ot her i ssues on appeal and sone addi ti onal

conplaints as to the appropri ateness of cl osing argunent statenents
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made by the prosecution that Appellants often tried to humliate
the victins.

The cunmulative error doctrine provides relief only when
constitutional errors so “fatally infect the trial” that they

violated the trial’'s “fundamental fairness.” Derden v. MNeel

978 F.2d 1453, 1457 (5th Cr. 1992) (en banc). Appel | ant s’
cunul ative error argunents are rejected because we have determ ned
the district court did not err or, alternatively, whatever errors
did occur were harmess. Further, the evidence presented to the
juries was found to be sufficient and Appellants had anple
opportunity to point out any insufficiency. Finally, any
statenents made about Appellants in closing argunents, although
potentially unflattering, were not fal se and were in fact supported

by the evidence submitted to the jury. See United States v. lvy,

929 F.2d 147, 153 (5th Gr. 1991) (holding that wunflattering
characterizations of the defendant do not require a newtrial when
such descriptions are supported by the evidence). Therefore, there
was no cumnul ative error.

CONCLUSI ON

Having carefully reviewed the record of this case, the
parties’ respective briefing and argunents, for the reasons set
forth above, we affirmthe convictions and sentences of Bell and
Cotton. The decisions of the district court in regard to Appell ant

J.D. Bell are affirmed because the district court did not err in
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allowing Bell’'s confession to be introduced into evidence or in
allowing Pauline Cotton to serve as interpreter for George Cotton
at Bell’ s trial. Therefore, the jury verdict convicting Bell is
af firmed. Li kew se, the decision of the district court in
allowing Pauline Cotton to serve as interpreter for George Cotton
at Charles Cotton’'s trial is affirnmed. The decision of the
district court in allowng portions of J.D. Bell’ s statenent to be
admtted at Charles Cotton trial, however, was error and violated
Cotton’s Confrontation C ause rights. This error, however, was
harm ess and therefore the jury verdict convicting Cotton is
affirmed. Finally, we also affirmthe district court’s sentencing
of Cotton because the district court properly applied the
Sent enci ng Gui deli nes and did not abuse its discretion in enhancing
Cotton’s sentence.

AFFI RVED.
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DENNI'S, G rcuit Judge, concurring in affirmng the conviction and
sentence of J. D. Bell, but dissenting fromthe affirmance of the
conviction and sentence of Charles Cotton.

| concur in the affirmance of the conviction and sentence of
J. D. Bell and join fully in the panel opinion with respect to his
case.

| respectfully dissent fromthe majority’s affirmance of the
convi ction and sentence of Charles Cotton. The majority’s opinion
wth respect to Charles Cotton is correct and well done in every
respect except its determnation that the violation of Cotton’s
constitutional right under the Fourteenth and Sixth Amendnents to
be confronted with the w tnesses against himwas harm ess error.

Wen there is a violation of a crimnal defendant’s federal
constitutional right, the court of appeals nust reverse the
conviction and sentence unless the governnent proves beyond a
reasonabl e doubt that the error was harmless in |light of the other
evi dence presented at trial. Chapman v. California, 386 U S. 18,
24 (1967). A Confrontation Cl ause violation is not harnl ess unl ess
“there [is] no reasonable possibility that the tainted evidence

m ght have contributed to the jury' s verdict of guilty.” Lowery v.
Collins, 988 F.2d 1364, 1373 (5th Gr. 1993); Chaprman, 386 U.S. at
at 23-24.

Judged against these standards, the Confrontation C ause

violation in this case was not harnl ess. There is a reasonabl e
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possibility that Bell’s statenent mght have contributed to the
jury’s guilty verdict. The district court overruled the
def endant’ s objection and permtted the prosecution to present the
testinony of O ficer Sypniewski that Bell had given the police a
witten statenent in which he admtted bringing whiskey to Lee
Jim s house and raping George Cotton there. This statenent, which
was agai nst Bell’s penal interest, tended to corroborate Lee Jinis
testinony that after he, George Cotton, Bell, and Charles Cotton
had i nbi bed of the whi skey which Bell and Charl es Cotton brought to
Lee’s house, Charles Cotton raped Lee Jim while Bell raped CGeorge
Cot t on. The statenent of Bell, as testified to by officer
Sypni ewski, flatly contradicted the testinony of Charles Cotton and
his wife Phyllis, who both stated that neither Charles Cotton nor
Bell entered Lee Jims hone, brought whiskey there, or drank with
Lee Jimor Ceorge Cotton there on the day of the all eged rapes.
Further, the inpact of the statenent was not insignificant,
but rather was magnified, in light of the evidence or |ack of
evidence at trial. The prosecution was unable to introduce any
medi cal or physical evidence that Lee Jim had ever been raped
Thus, wthout the unconstitutional introduction of Bell’s
statenent, the prosecution would have been forced to rely solely on
the testinony of Lee Jim and George Cotton to prove the rape
al l egations. Ceorge Cotton’s speech i npedi nent and t he drunkenness
of both him and Lee Jim at the tinme of the alleged crine
significantly inpaired their ability to provide clearly credible
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eyewi tness testinony directly tending to show that Charles Cotton
raped Lee Jim

Lee Jim a self-acknow edged al coholic, admtted that he was
intoxicated on the day and at the tinme of the alleged rape. In
fact, he was in such a state of intoxication that during the 45
m nutes when M| 1lie Chickaway, C ay Wesley, and Chris John were in
his home, he did not stir fromthe prone position in which he was
found. Further, although he was taken to the hospital soon after
the alleged incident to have other injuries tended to, the
prosecution i ntroduced no evidence that he conpl ai ned of rape that
night. He did not conplain of rape until nore than a week after
the incident, too long afterwards for a doctor to determ ne whet her
t here had been nedi cal evidence of a rape on the night in question.

Ceorge Cotton is a deaf-nute who was al so i ntoxi cated the day
of the incident. He was forced to convey his evidence through his
own i nprovi sed hand signals to his sister, Pauline Cotton, because
he does not know any recogni zed formof sign | anguage. Because she
was deficient in English, Pauline Cotton’s interpretation of George
Cotton’s hand signals had to be conveyed in Choctaw to a Choct aw
English translator. Pauline Cotton admtted before the jury that
she was a biased witness and defense wtness Junior Cotton
testified that her translation was inaccurate and that several
times she coached CGeorge as to the signaled answers he should
provide. Although the district court did not abuse its discretion
in allowing the prosecution to use Pauline as an interpreter,
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Ceorge Cotton’ s sui generis deaf-nmute sign | anguage, the doubt cast
upon the veracity of Pauline’'s translation of it into Choctaw, and
CGeorge Cotton’s drunkenness at the tinme of the alleged offense
woul d all ow a reasonable jury to discount his testinony.

The testinony of the remaining three w tnesses, Chickaway,
Wesley, and John did not add much, if anything, to the
prosecution’s case. These witnesses arrived at Jinms hone sonetine
after the alleged unl awful conduct occurred. Although they were
able to testify that Lee Jimwas found in a prone position, none of
these witnesses could place Charles Cotton at the alleged crine
scene, nmuch less testify that Charles Cotton raped Lee Jim

Considering the foregoing frailties in the prosecution’s
evidence, without Bell’s statenent which flatly contradicted the
testinony of Charles Cotton and his wife and placed him at the
scene at the tine of the alleged crine, the prosecution’s case
agai nst Charles Cotton woul d have been nuch weaker. There was no
medi cal evidence that a rape had occurred, there was no physi cal
evi dence placing Charles Cotton inside Lee Jinmis hone, and there
was no clearly credi bl e eyewi tness testinony as to what occurred in
Lee Jinm s hone on the day of the alleged incident.

The governnent nust prove that the error was harm ess beyond
a reasonabl e doubt, neaning that there is no reasonabl e possibility
that the tainted evidence mght have contributed to the jury’'s

verdi ct of guilty. Considering the weaknesses in the prosecution’s
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evidence, | do not believe the governnent has proven beyond a
reasonabl e doubt that the unconstitutional adm ssion of Bell’s
statenent was harmess. On the contrary, | think there clearly is
a reasonabl e possibility that the tainted evidence m ght have nade
the difference in at |east one juror’s vote and therefore m ght

have contributed to the verdict of guilty.
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