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EDITH H JONES, G rcuit Judge:

This case arises out of Bexar County’s redistricting of
its Justice of the Peace and Constabl e Precincts foll ow ng the 2000
nati onal census. The plaintiffs contended that the redistricting
plan i nperm ssibly dilutes the votes of Hispanics in violation of
Section 2 of the Voting Rights Act and that it violates Article V,

Section 18 of the Texas Constitution. The district court ruled in



favor of the plaintiffs on their federal law claim and denied
relief on the state constitutional claim After carefully
review ng the evidence adduced at trial, we hold that there is no
| egal or factual basis for the court’s finding of vote dilution and
that the plaintiffs are entitled to no relief under federal |aw
We reverse in part, affirmin part and vacate the district court’s
injunctive relief.
| . BACKGROUND

In August 2001, Bexar County’s Conmm ssioners Court
adopt ed, pursuant to the Texas Constitution, a redistricting plan
for its Justice of the Peace and Constable Precincts (“Justice
Precincts”). See Tex. ConsT. art. V, § 18. The maj or changes
effected by the 2001 redistricting plan were the reduction of the
nunber of precincts fromfive to four, and the elimnation of one
const abl e position. The plan elimnated Precinct Five, which
el ected one Justice of the Peace and one Constable, but it added
one new Justice of the Peace position to Precinct One, thereby
|l eaving the total nunber of Justice of the Peace positions
unchanged. Constable Tejeda’s Precinct Five position was
elimnated. Under both the current and forner redistricting plans,
there are one nmgjority-black and two majority-Hi spanic districts.
The popul ation of now extinct Precinct Five was transferred into
revised Precincts One and Two. The redistricting plan was

pre-cleared by the Departnent of Justice’s Cvil Rights Division.



Just after elections had been held under the new plan
the plaintiffs filed suit against Bexar County alleging that the
plan violated Sections 2 and 5 of the Voting Rights Act and
ARTICLE V, SECTION 18 of the Texas Constitution.! The district court
conducted a bench trial and ruled in favor of the plaintiffs on
their Section 2 vote dilution claim As a renedy, the court
ordered the results of the 2002 el ecti ons set aside,? and the judge
reinstated the original five-precinct plan, and, inter alia,
ordered Bexar County to re-fund Constable Tejeda s post. Thi s
court stayed the court’s renedy pendi ng Bexar County’'s appeal.

1. DI SCUSSI ON
A Voting Rights Act daim

What the plaintiffs precisely assert is that the
elimnation of Precinct Five and its consolidation in the other
redrawn districts has diluted the influence of Hispanic votes in
Preci nct Two. It is surely no accident, however, that fornmer
Constabl e Tej eda, whose position was elimnated in the
redistricting, is the lead plaintiff.

Section 2 of the Voting Rights Act proscribes vote

dilution whereby a class of citizens has “less opportunity than

! The Section 5 clai mwas rejected by a three-judge panel in April 2003
and is no |onger at issue.

2 Setting aside an election is a drastic renedy. See Bell .
Sout hwel I, 376 F.2d 659, 662 (5th Cr. 1967); and Cook v. Luckett, 735 F.2d 912,
921-22 (5th Cr. 1984). Such a renedy should only be inposed where tinely pre-
electionrelief is either denied or precluded. See Toney v. Wite, 488 F. 2d 310,
313-315 (5th Cir. 1973) (en banc); and Saxon v. Fielding, 614 F.2d 78, 79-80 (5th
Cir. 1980).




ot her nenbers of the electorate to participate in the political
process and to el ect representatives of their choice.” 42 U S C
8§ 1973. This court applies a two-step framework in analyzing

Section 2 clains. NAACP v. Fordice, 252 F.3d 361, 365 (5th Gr.

2001). First, plaintiffs challenging a redistricting plan nust
satisfy the preconditions for a Section 2 claimset forth by the

Suprene Court in Thornburg v. Gngles, 478 U S 30, 106 S. ¢

2752, 92 L. Ed. 2d 25 (1986).% 1d. Second, the plaintiffs nust
prove that based on the “totality of the circunstances,” the
chal l enged plan results in the denial of the right to vote based on
color or race in violation of Section 2. Fordice, 252 F. 3d at 366.
To neet the threshold G ngles test, the plaintiffs bear the burden
to show, by a preponderance of the evidence, that: (1) the
affected mnority group is sufficiently large and geographically
conpact to constitute a voting age majority in a district; (2) the
mnority group is politically cohesive; and (3) the majority votes
sufficiently as a bloc that it is able —in the absence of speci al
circunstances —usually to defeat the mnority group’s preferred

candidate. 1d. (citing Gngles, 478 U.S. at 50-51, 106 S. C. at

8 As the district court recognized, the one-person, one-vote
requi renent of Baker v. Carr, 369 US 186, 82 S. C. 691, 7 L. Ed. 2d 663
(1962), does not apply to judicial districts like Justice Precincts. Wlls v.
Edwards, 347 F.Supp. 453, 454 (MD. La. 1972) aff'd 409 U S. 1095 (1973).
However, the district court, at various points in its opinion, expressed concern
regarding the application of the Gngles threshold test to single-nmenber
districts that are not required to conply with the one-person, one-vote
requi renment. Since Section 2 includes judicial selections, Chisomv. Roener, 501
U S. 380, 404, 111 S. C. 2354, 2369, 115 L. Ed. 2d 348 (1991), we are at a | oss
as to what other standard than G ngles night apply.

4



2766- 67) .

In reviewing a district court’s decision regarding an
all eged violation of Section 2 of the Voting Rights Act, this court
anal yzes the | egal standards applied by a district court de novo,
id. at 364, and the factual findings for clear error. G ngl es
enphasi zed that the proper assessnent of vote dilution clains is
“peculiarly dependent upon the facts of each case” and requires “an
i ntensely | ocal appraisal of the design and i npact of the contested
el ectoral nechanisns.” 478 U S at 79, 106 S. C. at 2781. The
clear error standard precludes reversal of a district court’s
findings unless we are “left with the definite and firmconviction

that a m stake has been commtted.” Anderson v. City of Bessener,

470 U. S. 564, 573, 105 S. C. 1504, 1511, 84 L. Ed. 2d 518 (1985).
We may not reverse for clear error so long as the district court’s
findings are “based on a plausible account of the evidence
consi dered against the entirety of the record.” Fordice, 252 F. 3d
at 365.

The parties do not dispute that the plaintiffs satisfy
the first two prongs of the G ngles threshold inquiry: Hispanics
are sufficiently nunmerous and geographically conpact to constitute
a voting age mmjority in Justice Precinct Two, and they are
politically cohesive. The evidence adduced before the district
court focused on Gngles’ third inquiry, i.e., the ability of

Hi spanics to el ect their preferred candi date under the 2001 plan in



reapportioned Justice Precinct Two.* The plaintiffs’ argunent is
that although Precinct Two retains a majority of Hispanic
residents, the majority is narrower than that in former Precinct
Five and, having been diluted, is barely sufficient to ensure
Hi spanic electoral success. Since neither party presented
significant evidence regarding the other redistricted precincts,
our analysis is confined to Justice Precinct Two.

The critical question before the district court, and now
on appeal, is whether the plaintiffs nmet their burden of proof on
the third G ngles factor. Lacking such proof, the plaintiffs

cannot succeed. See, e.q., Magnolia Bar Ass’'n, Inc. v. Lee, 994

F.2d 1143, 1148 (5th Cr. 1993).

After carefully review ng the record, and bei ng cogni zant
of the deference owed to the district court, we have concl uded t hat
the district court made substantial |egal and factual errors in
evaluating the plaintiffs’ evidence. Principally, but not solely,
the court erred in ignoring the defendants’ reconstituted el ection
analysis, and it erred in applying the “special circunstances” test
to ignore the consistent electoral victories of Hi spani c candi dates
in Precinct Two. As aresult, the district court clearly erred in
ultimately concluding that the 2001 redistricting pl an

inperm ssibly diluted the Hispanic vote in Bexar County.

4 Al references in this opinion to Justice Precinct Two, unless
ot herwi se noted, refer to the newy redistricted Justice Precinct Two.
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1. Reconstituted El ection Analysis

Because, at the tine of trial, only one el ection had been
held within the new precinct boundaries created by the 2001 plan —
the 2002 el ection for Bexar County Constable in Justice Precinct
Two —experts for both sides agreed that it was appropriate to | ook
to exogenous races to determ ne whether racial bloc voting took
place in the revised Justice Precinct Two.® In doing so, the
experts enployed reconstituted election analysis to evaluate the
results of 12 exogenous races for other elected posts that took
place in 2002.°% Both experts agreed that these races were the nost
relevant to determ ning whet her Anglos voted as a bloc usually to
defeat the Hispanic candidate of choice in Precinct Two.’ I n
addition, the plaintiffs’ expert responded to the defendant’s
expert’s analysis of other prior election cycles and agreed that
the results fromthe 2000 el ections al so had substanti al probative

val ue. Not surprisingly, the expert opinions conflicted on the

5 This court has repeatedly endorsed the analysis of exogenous
elections in Section 2 vote dilution cases. See Rangel v. Mrales, 8 F.3d 242,
247 (5th Gr. 1993); NAACP v. Fordice, 252 F.3d 361, 370 (5th Gr. 2001).

6 See Johnson v. Mller, 864 F. Supp. 1354, 1391 (S.D. Ga. 1994) (per
curiam (“Statistically speaking, reconstituted election results fromprecincts
withinacertaindistrict, actual prior electionresults froma certaindistrict,
and frequency distributions are the primary nethods used to estimate the
percent ages needed to give [minority] voters an equal opportunity to elect a
candi date of their choice.”) aff’'d Mller v. Johnson, 515 U S 900, 115 S. C.
2475, 132 L. Ed. 2d 762 (1995).

7 The defendant’s expert, Dr. John R Alford, al so exam ned reconsti -
tuted election results fromnine races fromthe 2000 general el ection and ei ght
races from the 1998 general election, as well as two races from the 1998
Denocratic primary election and seven races from the 2002 Denocratic prinmary
el ection. See Ex. D-9.



critical point. Conpare Ex. D9 with Exs. P-108, P-146. The
district court, noting these contrary concl usi ons, determ ned that
the reconstituted el ection anal yses presented by both sides were
i nsufficient and unpersuasi ve, and opted to consi der ot her evi dence
to make its determnation as to the third G ngles factor.

The district court discarded the reconstituted el ection
evi dence of fered by both parties for two reasons. First, the court
found the reconstituted election nethodology to be inherently
unrel i abl e because including or excluding what the district court
bel i eved were a “handful” of “over and under” ballots could lead to
substantially different conclusions on the ultinmte question of
raci al bloc voting. In addition, the court found that “specia
ci rcunstances” in both the 2000 and 2002 el ecti on cycl es nade t hese
el ections unreliable for the purpose of evaluating the validity of
the 2001 redistricting plan. Unfortunately, the district court
clearly erred in both determ nations.

Reconstituted election analysis is a relatively sinple
met hod that extracts actual election results from a variety of
statew de and | ocal races that subsune the area being anal yzed and
determ nes, precinct-by-precinct wthin the new district, the
raci al conposition of the vote and the “winner” within the new
district. This nmethod of aggregation allows a researcher to
determne how an individual candidate perforned wthin the
boundaries of the target district even though the actual el ection
covered a different geographical area.
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The defendant’s expert, Dr. John Alford, enployed this
standard nethod in examning 13 races from the 2002 general
election. The plaintiffs’ expert, Dr. Henry Flores, also enpl oyed
asimlar nethod —with one crucial difference: in calculatingthe
percent age of the vote received by each candi date, Dr. Flores used
the correct nunerator —the total votes cast for each candidate
within the boundaries of Justice Precinct Two. However, in
cal cul ating the appropri ate denom nator, Dr. Flores did not use the
total votes cast in each race wthin Precinct Two, but rather used

the total ballots cast in Precinct Two in the overall election

Thi s approach systematically m srepresents the percentage of the
vote obtained by each candidate. It does so by inproperly
i ncl udi ng “over-votes” and “under-votes” in the denom nator of the
equation. Over-votes are ballots where a voter casts nore than one
vote for an office and thus invalidates his vote for that office.
Under-votes are those ballots where a voter does not mark any
candidate for a given office. Neither over-votes nor under-votes
“count” toward determning victory in a race because they
represent, respectively, either a “spoiled ballot” or an uncast
ball ot for that particular race. The ballot remains valid, of
course, for those races and only those races in which it was
properly marked. But to use such ballots in the denom nator for

calculating the percentage of the vote received in a given race,

when t he votes fromthose ball ots woul d not have affected the race,
is sinply incorrect and results in skewed and inaccurate vote
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percentages. Dr. Flores’s report erred in this manner. Based on
t he i naccurat e percentages he cal cul ated, Dr. Flores concl uded t hat
only eight of the 13 Hispanic candidates of choice “won” their
races within the boundaries of Justice Precinct Two.3

At trial, Bexar County’s counsel carefully dissectedthis
error, leading Dr. Flores to admt, contrary to his witten report,

that the proper calculation would have shown that 12 out of 13

Hi spanic candidates of choice actually “won” the exogenous
el ections within the confines of Justice Precinct Two.° ROA vol
11 at 81.

To its credit, the district court recognized this fatal
flaw in Dr. Flores’s nethodol ogy. However, instead of sinply
discarding Dr. Flores's flawed findings and relying on the proper

cal cul ations nmade by the defendant’s expert, the district court

8 In using the term “won,” Dr. Flores apparently nmeans that the
candi date obtained nore than 50 percent of the votes cast based on his flawed
cal cul ati on net hods. Beyond the sinple arithnmetic error made by Dr. Flores, the
use of a 50 percent threshold may, in sone cases, misrepresent the actual
percentage necessary to win because it fails to account for the potential
presence of a third candidate. As a result, evenif Dr. Flores had enpl oyed the
proper denomi nator, his approach would not accurately indicate which candi date
actually “won,” because while Dr. Flores is correct that a candidate “wins” if
he obtain nore than 50 percent of the vote in a two-person, head-to-head race,
a candidate may win a three-way race with as little as 34 percent of the vote
(assum ng the other two candi dates split the vote evenly). For exanple, in two
of the races anal yzed by both experts in the 2002 el ecti on —t he Governor’s race
and the race for Court of Criminal Appeals, Place 3 —the w nning candi date

wi t hin new Justice Precinct Two, i.e. the candi date who got the nobst votes within
the target area, nonetheless garnered |ess than 50 percent of the total votes
cast in that race within the target area. See Ex. D-9. In this sense,

Dr. Flores’s report not only i nproperly derives the candi dates’ vote percent ages,
but al so m srepresents the threshold portion of the vote necessary to winin a
gi ven race

® I ndeed, even the one | oss was extrenely close, with a difference of
only 26 votes out of a total of 79,888 votes cast in that race. See Ex. D9
tabl e 4.
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held that Dr. Flores’s errors denonstrated “how easily reconsti -
tuted election analysis can be abused under the best of
ci rcunst ances.” As a result, the district court found the
“evi dence generated fromthese reconstituted el ection analyses to
be largely unpersuasive.” The district court then inexplicably
threw out the defendant’s expert evidence based on the flawed
met hodol ogy enpl oyed by the plaintiffs’ expert.

The district court first erred in suggesting that the
di fference between the two expert anal yses arose fromthe i ncl usion
of a “handful of ballots.” To take just one exanple, in the Garza-
W/ born race for Justice Precinct Two Constable, Dr. Flores used
the total ballots cast in the election — 83,968 — as the
denom nator in his equation to determ ne that Garza received 44.6
percent of the vote. See ROA vol. 11 at 76.1° However ,
Dr. Flores’ s nethodol ogy i nproperly included 6,372 under-votes and
24 over-votes from that el ection. I d. These votes, taken
together, constitute 7.6 percent of the ballots used in the
denom nator of Dr. Flores’s equation. Omtting these uncounted
ballots from the cal culation, as should have been done, reveals
that Garza actually obtained 48.3 percent of the vote. See Ex.

D-9. Thus, we disagree that the m stakenly included ballots were

10 The exact nunbers contained in defense exhibit D13 vary slightly
fromthe nunbers inthe trial transcript apparently because of the way that state
lawrequires early votes fromsmall precincts to be reported. These differences
were discussed at trial and do not nmake a significant difference in the
per cent ages di scussed above. See ROA vol. 11 at 74-76, Ex. D 13.
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a nere “handful.” On the contrary, Dr. Flores’s calculation errors
were significant and systematic, and produced a substantially
flawed anal ysis. These erroneous results do not cast doubt on the
met hodol ogy of reconstituted election analysis, but on the quality
of the particular calculations.?!

The district court, though appropriately di sturbed at the
serious errors made by the plaintiffs, chose to toss out all of the
reconstituted el ection evidence put forward by both sides. But as
the defendant’s brief points out, such an approach is simlar to
determ ning that mathematics is a fl awed sci ence si nply because one
expert testifies that two plus two is four and another expert
testifies that two plus tw is five. The court should have
considered Dr. Flores’s errors as undermning the weight of his

testinony, not that of the defendant’s expert. See Rollins v. Fort

Bend I ndep. Sch. Dist., 89 F.3d 1205, 1219 (5th G r. 1996) (hol ding

that nunerous errors by an expert witness can nmake all of that
expert’s findings and theories wunreliable). An i ndependent

assessnent of the validity of the defendant’s expert testinony

1 W note that this is not the first time that this court has found
substantial errors in Dr. Flores’s work. See Rollins v. Fort Bend |ndep. Sch.
Dist., 89 F.3d 1205, 1214-15 (5th G r. 1996) (“FBI SD denonstrated i nconsi stenci es
inDr. Flores's data and showed that sonme of Dr. Flores’s nethodol ogi es made his
results inaccurate or unreliable. Dr. Flores manually corrected exhibits while
testifying and admtted to other errors FBISD and the district court identified.
Dr. Flores's testinony also indicated that his analysis was inconplete and
slanted in support of the black plaintiffs. . . . Dr. Flores . . .[was] forced
to concede that several of [his] opinions were either suspect or incorrect.”).
In Rollins, this court upheld the district court’s decision to discredit
Dr. Flores's findings and theories on the basis of nunerous errors in his
analysis. 1d. at 1219.

12



woul d then have shown that analysis conpletely uncontradicted in
its findings that the Hi spanic candi date of choice obtained nore
votes within new Justice Precinct Two in 12 out of the 13 races
identified by both experts as central to the court’s Gngles
anal ysis. Moreover, when the 2000 general election is included in
this analysis, the defendant’s uncontradicted expert testinony
i ndi cates that the Hispanic candi date of choice would have won 21
of the 22 nost recent races within Justice Precinct Two.

These results contradict the district court’s deter-
m nation that the Anglo bloc voting serves usually to defeat the
Hi spani ¢ candi date of choice in Justice Precinct Two. The district
court’s decision to disregard these results constitutes clear
error. This error prevented the district court from considering
the data that both sides agreed were the nost probative on the
third G ngles factor, and thus, strikes at the core of the district
court’s ultimte concl usions.

2. Eval uating “Special G rcunstances”

Inits initial opinion, the district court acknow edged
that both sides focused on expert testinony regardi ng the 2000 and
2002 el ections and concurred on the inportance of these elections
in proving the legality of the 2001 redistricting plan
Neverthel ess, the court held that these elections exhibited
“speci al circunstances” that made “an accurate extrapol ati on of the

redistricting plan’s effect . . . inpossible.” The district court
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identified as the rel evant “special circunstances” the presence of
a Hi spani ¢ candi date, Tony Sanchez, a Denocrat running for Gover nor
in 2002, and the presence of George W Bush, at the tinme the
Republ i can Governor of Texas, as a candi date for President in 2000.

The Suprene Court has cautioned that “special circum
stances . . . may explain mnority electoral success in [an
ot herwi se] pol ari zed contest,” and that such aberrational victories
do not necessarily disprove racial vote dilution. G ngles, 478
UusS at 57, 106 S. C. at 2770. The district court, however,
m sapplied the special circunstances analysis in a manner contrary
to that contenplated by the Suprene Court and this circuit’s
precedents.

As explained in Gngles, the special circunstances
anal ysis was designed to prevent defendant jurisdictions from
arguing that a mnority candidate’ s occasional victory in an
otherwise racially polarized electorate defeats a vote dilution
claim Id. To this end, the Court |isted several factors that
m ght contribute to the unusual success of an individual mnority
candi date —t he absence of an opponent, incunbency, or utilization
of “bullet voting” procedures. Id. Wile not exhaustive, this
list conprises circunstances that mght explain a victory for a
mnority candidate in a polarized district. This circuit
accordingly holds that while special circunstances may be used to

“explain a single mnority candidate’s victory,” the Suprene

Court’ s comment regardi ng such ci rcunst ances “cannot be transforned
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into a | egal standard which requires the court to force each and

every victory of several mnority candidates to fit within a

prescribed special circunstance.” Rollins, 89 F.3d at 1213
(enphases added). The Rollins court went on to note that “[e]very
victory [of a mnority candi date] cannot be explained away as a
fortuitous event.” 1d.

In the present case, the district court enployed the
G ngl es special circunstances analysis not to explain the victory
of an individual mnority candi date, but rather to explain away the
consi stent success of Hi spanic candi dates i n a nunber of races over
two general election cycles. This was clear error. As noted
above, reconstituted el ection analysis —perforned with the proper
arithnetic —denonstrates that the H spani c candi date of choi ce won
21 of 22 contests during the 2000 and 2002 general el ections within
Justice Precinct Two.

Mor eover, even if “special circunstances” could be used
to explain away all of the mnority candidate victories, the
evidence fails to provide any basis for such a finding in this
case. The district court reasoned that in the 2000 el ections,
GCeorge W Bush’'s candidacy for President likely affected both
Hi spani ¢ and overall voter turnout, but the court failed to explain
what the “special circunstances” of Bush’'s candi dacy m ght have
been. Wthout evidence, it is inpossible to tell whether Bush’'s
candi dacy hel ped or harned H spani c-favored candi dates in 2000. W
do not doubt that Bush’s candidacy had sone effect on turnout

15



W thin Texas. The plaintiffs’ expert believed that Hi spanic
el ection success was nore difficult in 2000. However, because no
ot her evidence described the magnitude or nature of this effect,
the court clearly erred in speculating how Bush’s candi dacy
expl ai ned t he over whel mi ng success of Hi spani c-favored candi dat es. *2

Simlarly, the district court clearly erred in
determ ning that the presence of Tony Sanchez at the top of the
ticket in 2002 was a special circunstance that explained the
success of Hi spanic candidates in that el ection cycle. No evidence
presented at trial tended to indicate that H spanic candi dates were
more likely to succeed as a result of Sanchez’s candi dacy.
Instead, the plaintiffs’ expert testified that he had not conducted
a study regarding the effect of Sanchez’s candi dacy, or what he
termed “racist” anti-Sanchez ads, on Hispanic turnout, and he
opined that there was “no way of telling the effects of how t hose
ads played out.” ROA vol. 11 at 135-36. Indeed, the plaintiffs’

expert went onto testify specifically that Sanchez’ s candi dacy and

the rel ated ads “coul d have i ncreased turnout on both sides.” 1d.
at 136.
12 Incontrast, the plaintiffs’ expert testified that the 2000 el ecti on

represented an extrenely favorabl e el ectoral situation for Republicans. See ROA
vol. 11 at 67. dven that the H spanic candi date of choi ce —according to both
parties’ experts —is the Denocratic candi date, regardl ess of ethnicity, it also
nakes little sense to use this “special circunstance” to explain the success of
Hi spani c-favored candidates. See id. at 64 (plaintiffs’ expert agreeing with
def ense counsel's assertion that “in Precinct 2 general elections, the Hispanic
candi date of choice is alnost certain to be a Denocrat” and that “H spanic
Republ i cans were not the candi date[s] of H spanic choice. . . . Hispanics, when
given a choice, voted for the Denocrat[.]").
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The |ack of supporting evidence wholly underm nes the
district court’s finding that these el ections were not sufficiently
reliable to provide any insight into the polarized voting inquiry.
The district court’s finding in this regard is clearly erroneous.

Because they are not vul nerable to a special
ci rcunst ances attack and were not ot herw se disputed, the 2000 and
2002 election results, as properly reconstituted, have substanti al
probative value on the question whether the plaintiffs net the
third G ngles precondition. The evidence of overwhel m ng el ectoral
success for Hispanic-favored candidates over a w de range of
offices and in two separate general election cycles, in both a
Presidential and a non-Presidential election year, leads to the
firmand definite conclusion that the district court clearly erred
in finding that Anglos vote as a bloc usually to defeat the
Hi spani ¢ candidate of choice within new Justice Precinct Two.
Recent voting patterns and trends suggest that H spanics wll
continue to enjoy substantial success in electing the candi dates
t hey support in Justice Precinct Two.?®

3. O her Statistical Evidence
After erroneously discarding the probative reconstituted

el ection analyses, the district court purported to rely on the

13 Wiile statistical evidence is not always conclusive in a racial
pol ari zation inquiry, where the record supports no other conclusion than that
suggested by the statistical evidence, such evidence has substantial probative
value. . dark v. Calhoun County, 88 F.3d 1393, 1397-98 (5th Gr.), reh'g
denied, 95 F.3d 1151 (1996) (finding racially polarized voting where the
plaintiffs provided statistical evidence showi ng such pol arization and the trial
record did not support a contrary finding).
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“honpbgenous precinct anal ysis” conducted by the plaintiffs’ expert.
At trial, the plaintiffs submtted expert reports and testinony
devel oped using both regressi on and honbgenous precinct anal ysis.
See, e.qg., ROA vol. 11 at 22-24. The honobgenous precinct anal ysis
conducted by the plaintiffs’ expert sel ected predom nantly Hi spanic
and Angl o precincts!* fromw thin Justice Precinct Two and exam ned
t he perfornmance of the 13 candi dates who ran in the 2002 el ecti ons.
Id. W need not consider this honbgeneous precinct analysis
further, however, because, despite its statenents to the contrary,
the district court did not actually rely on this analysis.?

The court’s opinion nmakes clear that it confused the
pl ainti ffs’ honbgenous precinct analysis with the separate anal ysi s
conducted by the plaintiffs’ expert of sonme 115 juri sdictions!® t hat

had been redistricted on a single nenber concept and which

14 The plaintiffs' expert exam ned nine precincts in Bexar County with
Hi spanic voter registration over 90 percent and (because only one precinct
consisting of 14 total registered voters had Anglo voter registration over 90
percent) eight precincts with Angl o voter registration over 80 percent. ROA vol.
11 at 22-24.

15 This is perhaps not surprising given that the district court had
(erroneously) held that the 2002 elections used in the plaintiffs’ honpbgenous
precinct analysis were not reliable because of the presence of “special
ci rcunst ances.”

16 Dr. Flores’s expert report indicates that he exam ned approxi nately
200 different electoral districts in the San Antonio nmetropolitan area. Ex.
P-146, 9 4. However, plaintiffs’ trial exhibits that list the jurisdictions
exanm ned only show a total of 154 jurisdictions, 39 of which are Gty Council
Districts that fall outside the 1992-2001 tinefranme that the plaintiffs’ expert
anal yzed. Exs. P-14, P-15; ROAvol. 11 at 26. Thus, the data submitted at tri al
appear to indicate that the plaintiffs’ expert only exam ned 115 districts within
the rel evant timefrane.
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cont ai ned varyi ng percentages of Hi spanic voters.!” These el ection
jurisdictions consisted of San Antonio city council districts,
state house and senate districts, state board of education
districts, and U S. Congressional districts. In each of these
election jurisdictions, the plaintiffs’ expert exam ned t he overal

popul ati on and voting age popul ation by racial group, as well as
t he “Spani sh-surnane”® voter registration. See ROA vol. 11 at
25-26; Pls. Ex. 14-15. |In addition, the plaintiffs’ expert focused
on the success rates of Hi spanic candi dates who ran for election in
these districts. See ROA vol. 11 at 25-52. The expert’s analysis
of single nmenber districts is conpletely separate and distinct from

t he honbgenous precinct anal ysis.

1 The district court’s confusion in this regard is sonmewhat
under st andabl e gi ven that on di rect exam nation, the plaintiffs’ expert testified
regarding the results of his honogenous precinct anal ysis i medi ately before and
after presenting the results of his additional analysis regarding these
redistricted single nenber districts. See ROA vol. 11 at 22-24, 53-56.

18 The use of “Spanish-surnane” registration is novel and highly
probl emati c. At least one district court has recently noted the problens
associ at ed wi th “Spani sh- surnanme anal ysi s” because of its tendency to nmisidentify
Hi spani ¢ persons as non-Hi spanic and vice-versa. See United States v. Al anpsa
County, 306 F. Supp. 2d 1016, 1022 (D. Colo. 2004) (Krieger, J.). That court
held that the expert testinmony based on Spani sh-surnanme data, while probative,
should be afforded reduced weight, and noted that self-identification data
provides a nore reliable means of determining ethnicity. 1d. Both parties in
this case presented Spani sh-surnane data and neither argues that the district
af forded too nuch wei ght to these data. However, part of the testinony at trial,
as wel |l as sone of the discussioninthe briefs before this court, focused on the
fact that the 2002 race for Constable in Justice Precinct Two took place between
two Hi spanics named Garza and Wl born. The fact that Wl born, a Hspanic with
a “non-Hispanic” name, would not have been counted in the Spanish-surname
regi stered voter data presented by either party, gives us pause as to the
reliability of such data. W share the concerns rai sed by the district court in
Al anbsa County regarding the use of Spani sh-surnanme data, and agree that w thout
a strict showing of its probativeness, Spanish-surnane data are disfavored, and
census data based upon self-identification provides the proper basis for
anal yzing Section 2 vote dilution clains in the future.
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Based on hi s exam nati on of the success rates of Hispanic
candi dates in Bexar County, the plaintiffs’ expert confirnmed, at
least in his mnd, the conclusion he had reached based on his
earlier honbgenous precinct analysis that exam ned the results of
the 13 reconstituted el ections fromthe 2002 general election. Dr.
Fl ores concl uded that, for a Hi spanic candi date to succeed i n Bexar
County, the “Spanish-surnane” registered voter population nust
exceed 50 percent in a given election jurisdiction. Acceptingthis
conclusion, the court held that because

new Justice Precinct Two [does] not contain a percentage
of registered voters in excess of 50 percent . . . the
Court is in agreenent with Dr. Flores that Anglo voters,
in the absence of special circunstances, can and w ||
vote as a bloc in new Precinct Two usually to defeat the
candi date chosen by Hispanics . . . [and therefore] the
third prong of G ngles is satisfied.

The district court’s determnation in this regard is
clearly erroneous for two reasons. First, we know of no casel aw
that sinply correlates mnority candi date success rates, absent any
additional statistical analysis, wth a mninum threshold of
mnority voter registration that automatically satisfies G ngles’
third prong. I ndeed, in our view, such an approach cuts at the
heart of Gngles and its progeny, which prohibit courts from
presum ng racial bloc voting and require the plaintiffs to prove

that Angl os actually vote as a bloc usually to defeat the mnority

candi date of choi ce. See Gowe v. Em son, 507 U S. 25, 41, 113

S. . 1075, 1085, 122 L. Ed. 2d 388 (1993) (“a court may not
presume bl oc voting even within a single mnority group”) (citing
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G ngles, 478 U.S. at 46, 106 S. . at 2764). Because the district
court discounted the reconstituted el ection evidence submtted by

both parties,®® it had no i nformation that woul d have shed any |i ght

on whether Anglo voters in these areas actually vote as a bloc
usually to defeat the Hi spanic candidate of choice. Rat her, in

relying only upon the remai ning data submtted by the plaintiffs in
support of their expert’s conclusion, the district court
inperm ssibly presuned Anglo bloc voting against Hispanic
candidates in any and all districts where Hispanic voter
registration is bel ow 50 percent.

Moreover, even if this nethod of analysis were
appropriate, the data relied upon by the district court are
anbi guous at best on the question whet her 50 percent is the m ni mum
threshold for Hispanic voter registration in order to assess
Section 2 conpliance. The data shed little, if any, light on the

real question in this case, i.e., whether the 48 to 49 percent?° of

19 This category includes the regression and honogenous precinct
anal ysi s actual |y conducted by the plaintiffs’ expert that anal yzed 13 races from
the 2002 el ection cycle. See ROA vol. 11 at 22-24.

20 At trial, there was sone dispute and/or confusion as to the
percentage of Hi spanic voters in new Justice Precinct Two. The plaintiffs’
expert initially testified that 48.5 percent of the registered voters were
Hi spanic, but then later testified that 48.2 percent of the registered voters
were Hispanic. See ROA vol. 11 at 13 (“Well, currently, [Justice] Precinct 2,
the way it was redistricted, has 48.5 percent Hi spanic registered voters.”); See
ROA vol . 11 at 24 (“You conpare that to new [Justice] Precinct 2 and the — where
the registration is 48.2 percent . . .”). The defendant’s expert, on the other
hand, testified that the H spanic registrati on was 49 percent by 2002. See ROA
vol. 12 at 52 (“Q Now, let’'s go to the 2002 general election. And first,
what’'s happened to the Spani sh surnane registered voter level? A By 2002,
you're at 49 percent.”). The district court found that H spanic voters nade up
48.8 percent of registered voters in new Justice Precinct Two. Because the
relatively minor differences in these nunbers do not substantively alter our
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Hi spanic voters in Justice Precinct Two is sufficient that they
have an opportunity to elect the candidate of their choice. As
Bexar County points out, of the 115 districts exam ned by
Dr. Flores, 71 have over 50 percent Hi spanic registered voters.
See Exs. P-14, P-15. It is undisputed that when the percentage of
Hi spani c regi stered voters exceeds 50 percent, Hi spanics have a
clear opportunity to elect their candidates of choice in those
districts. But, the question before the district court was whet her
a |lower percentage of registered voters was sufficient to afford
such an opportunity. O the remaining 44 districts, 41 had | ess
than 32 percent Hispanic registration and 26 of these had | ess t han
20 percent Hispanic registration. Id. Evidence regarding such
heavily non-Hi spanic districts does not carry the plaintiffs’
burden as to Precinct Two. In fact, in the only relevant set of
three districts where Hi spanic voter registration |ay between 48

and 49 percent, a Hispanic candidate was actually elected.? Wile

the experts disagreed as to the reasons for the success of the
Hi spani ¢ candidate in this bel ow50 percent district, the results
undermne Dr. Flores’s finding that 50 percent Hispanic voter

registration is a “magi cal nunber” below which the third G ngles

anal ysis, and neither party directly argues that the district court clearly erred
inits factual finding, we accept, for the sake of argunment, the district court’s
cal cul ati on.

2 These “three districts” all represent the sane state House district

at different points in time. Under Dr. Flores’s nethodol ogy, these districts
wer e consi dered separate and distinct.
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factor may be presunmed to be satisfied. #?

For the foregoing reasons, the only supporting evidence
referenced by the district court on the third G ngles prong was
actually non-probative, and the court’s finding was therefore
clearly erroneous. 2

4. Plaintiffs’ Burden of Proof

A final observation is in order concerning plaintiffs’
burden of proof of the third G ngles factor. El ections for the
three offices in Justice Precinct Two — one constable and two
justices of the peace — are held in Novenber of even-nunbered
years, with two positions on the ballot in presidential election

years and one position on the ballot in non-presidential election

22 Further undercutting Dr. Flores's conclusion is his adnission at
trial that roughly between 25 and 33 percent of Anglo voters woul d cross over to
support the Hi spanic candidate of choice within new Justice Precinct Two. See
ROA vol. 11 at 65. In Gngles, the Suprene Court nade clear that crossover
voting by the mpjority racial group is relevant to the racial polarization
inquiry. See Gngles, 478 U.S. at 56, 106 S. C. at 2269. |In applying the
G ngles factors in the context of a racial gerrymandering case, the Suprene Court
nore recently declined to overturn a district court’s determnation that
i nsufficient evidence of racial polarization existed where Angl os crossed over
to vote for the mnority candi date of choice at rates rangi ng between 22 and 38
percent. See Abrams v. Johnson, 521 U.S. 74, 92-93, 117 S. C. 1925, 1936- 37,
138 L. Ed. 2d 285 (1997). |In the present case, the district court did not even
di scuss Dr. Flores's acknow edgnent of a relatively substantial portion of Anglo
voters’ support for Hispanic candidates. See ROA vol. 11 at 65.

23 Because we hold that the district court erred in determ ning that 50
percent was an appropriate threshold bel ow which the third G ngles factor was
sati sfied, we need not reach the question whether the district court was correct

in holding that the post-trial subm ssion of Bexar County —indicating that the
Hi spanic registration in new Justice Precinct Two exceeded 50 percent —*“proves
not hi ng.” However, we do note that even had the district court’s determi nation

regardi ng the threshol d percentage been correct, such evidence would strongly
indicate that no relief was warranted, given that the prinmary factor relied upon
by the district court in finding liability - H spanic voter registration bel ow
50 percent - ceased to exist. Cf. Westwego Citizens for Better Gov't v. Gty of
West wego, 906 F.2d 1042, 1045 (5th Gr. 1990) (renmanding to the district court
for consideration of post-trial election results that related to the evidence
presented at trial and the district court’s findings).
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years. On cross-examnation, Dr. Flores admtted that he agreed
with the defense expert, Dr. Alford, that in presidential election
years, Anglos do not vote as a bloc usually to defeat the Hi spanic

candi date of choice in Justice Precinct Two. See ROA vol. 11 at

65-67. In addition, Dr. Flores admtted that it was uncl ear and

uncertain whether Anglos vote as a bloc, in non-presidential
el ection years, usually to defeat the H spanic candi date of choice
within the challenged area. Id. at 67-68.2* Gven that the
plaintiffs’ own expert witness at trial admtted that for two out
of the three relevant election scenarios the third G ngles factor
could not be net, and that in the remaining election scenario, it
is unclear and uncertain whether this factor could be nmet, the
district court’s finding that the plaintiffs had satisfied their
burden of proof on this factor is all the nore perpl exing.
5. Totality of the G rcunstances I nquiry
Because the plaintiffs failed to neet their burden of

proof on one of the three essential G ngles preconditions for a

24 Q Al right. Now we had sone areas of disagreenment. Is it fair
to say that we're going to disagree as to whether Anglos in Precinct 2 vote as
a bloc to usually defeat the Hi spanic choice in nonpresidential year general
el ections?

A. To me, it’s not clear. That's correct.

Q So you're saying — let me back up just a second. You're saying
that it’'s not clear whether they vote as a bloc usually to defeat?

A Well, in non-presidential year general election, all we' ve got
is that one - - that one election. So usually in that one election, to ne, that
doesn’t make very nuch - - if we have a history of elections, then | could - -
| could have a better answer for this. But |I really can't answer this.

Al right. So we nay agree that they don’t vote as a bloc

usual ly to defeat the H spanic choice or we nmay not di sagree on that. You just
don’t know?
A: To me, this is an area of uncertainty.
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Section 2 vote dilution claim we need not reach the County’s claim
that the district court clearly erred in its analysis of the

totality of the circunstances. Magnolia Bar, 994 F.2d at 1148.

Nonet hel ess, where plaintiffs are able to satisfy the Gngles
threshold inquiry and a district court properly turns to the
requisite totality of the circunstances analysis, district courts
must thoughtfully consider the factors enunerated in Zinmmer V.
McKeithen, 485 F.2d 1297, 1305 (5th Cr. 1973), and the Senate
Judiciary Conmttee report on the 1982 anendnents to the Voting
Rights Act, S. Rep. No. 417, 97th Cong., 2d Sess. 28-29 (1982),
reprinted in 1982 U S.C C. A N 177, 206-07. The district court’s
relatively cursory analysis of the factors was insufficient inthis
case. In particular, the court ignored that five of the 11
officials elected fromthe county’s justice precincts are Hi spanic
and that as the election cycle progresses in the new Precinct Two,
nore Hispanics will likely be elected.? This powerful evidence of
nearly proportional representation ought to have been consi dered by
t he court.
6. Relief Ordered by the District Court

From the preceding discussion, it is clear that the
district court’s award of injunctive relief nust be vacat ed.

We pause briefly, however, to note that district courts

shoul d use a great deal of caution in invalidating the results of

25 Plaintiffs' refusal toidentify Constable WIborn as H spanic sinply
because he | acks an Hi spani c surnanme borders on the ridicul ous.
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a duly held election and ordering the inplenentation of its own
alternative districting plan. The primary responsibility for
correcting Voting Rights Act deficiencies rests wth the rel evant

| egi slative body. Jones v. Lubbock, 727 F.2d 364, 387 (5th Cr.

reh’q denied, 730 F.2d 233 (1984)) (citing Chapnman v. Meier, 420

us 1, 27, 95 S. . 751, 766, 42 L. Ed. 2d 766 (1975)). Both the
Suprene Court and this court have adnoni shed district courts to
afford local governnents a reasonable opportunity to propose a
constitutionally perm ssible plan and not haphazardly to order

injunctive relief.? |d. (citing Wse v. Lipsconb, 437 U S. 535,

540, 98 S. C. 2493, 2497, 57 L. Ed. 411 (1978)). The extra-
ordinary relief granted in this case, in which the district court

not only ordered the election results overturned, but required the

26 In our view, the district court did not afford Bexar County a
reasonabl e opportunity to fashion an appropriate remedy. In Bexar County’s
filings with the district court regarding the relief to be ordered, as noted
above, the county pointed out that the district court’s primary rationale for
finding liability —the fact that Hi spanic voter registration was under 50
percent in Justice Precinct Two —had changed since the tine of trial. See
R. Doc. 190 (Bexar County’s suggestion to the court on the scope of available
relief and reconsideration of Section 2 finding highlighting the changed
circunstances); R Doc. 193 (Bexar Court’s suggestion of nootness based on the
changed circunstances). As a result, the County requested that the district
court either alter its finding on liability or provide the County with
information on what criteria the court would use to eval uate a proposed plan so
that the county could subnmit such a plan. See R Doc. 190 (requesting that the
district court either alter its finding on liability or, in the alternative,
provi de addi ti onal guidance to the parties); R Doc. 202 (Bexar County’s conments
on the plaintiffs’ Septenber 18 advisory to the court indicating that Bexar
County stood ready “to propose a renedial plan that cures the legal infirmties
t hat have been identified by the court,” but requesting “a status conference or
other hearing prior to [the district court] granting relief” and arguing that
such a proceeding “would be of great benefit to the court and the parties in
determ ning exactly what relief would address the infirmties identified by the
court.”). However, rather than address Bexar County’s reasonabl e concerns, the
district court sinply granted the bulk of the plaintiffs’ requested relief.
R Doc. 203. Such an approach does not conport with the Supreme Court’s and this
court’s clear requirenents.
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county to recreate and refund the elimnated constable office, is

reserved only for the npbst extrene cases. See, e.qg., Cook v.

Luckett, 735 F.2d 912, 922 (5th Cr. 1984). This case was in no
way extrene. The court’s order was an abuse of discretion.
B. Plaintiffs’ Constitutional Caim

While the district court’s analysis of the plaintiffs’
Section 2 Voting Rights Act claimwas wanting in many respects, we
note, however, that the district court engaged in a careful
analysis of the plaintiffs’ claimunder the Texas Constitution
Qur review of the briefs and record indicates that the district
court properly resolved this claimon the nerits. W affirmthis
portion of the judgnent.

1. CONCLUSI ON

This is the rare case in which the district court
erroneously refused to consider probative evidence and just as
erroneously relied on non-probative evidence to support its vote
dilution finding. To uphold a finding of vote dilution w thout any
supporting evidence, and wth nuch evidence that indicates
(a) sustained Hi spanic electoral success in Precinct Two;
(b) significant Anglo crossover voting for Hi spanic candi dates;
and (c) nearly proportional Hi spanic representation in the justice
preci nct posts, ignores nodern-day reality. The court’s finding
and resul ting judgnent cannot stand.

For the reasons discussed above, the judgnent of the
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district court is REVERSED I N PART and AFFI RVED I N PART. In light
of our concl usions, we RENDER JUDGVENT in favor of Bexar County and

VACATE the district court’s injunctive order.
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