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Before the panel is a notion carried with the case which
argues that this court |acks appellate jurisdiction over an order
conpelling a judgnent debtor to appear for a post-judgnent
deposition, respond to questions regarding the identity, anount,
and | ocation of his assets, and produce a variety of docunents
requested by the judgnent creditor. Because we find that this
panel | acks appellate jurisdiction over this action at the present

juncture, we DISM SS t he appeal



| . BACKGROUND

Mario Piratell o was enpl oyed by Philips North America as
a senior plant nmanager from 1988 to 1999. An interna
i nvestigation conducted by Philips suggested that Piratello had
defrauded Philips during his enploynent. Piratello was fired
Piratell o responded to his dismssal by filing an action in federal
court alleging, inter alia, a breach of contract and a vi ol ati on of
the Enployee Retirement Income Security Act of 1974 (“ERISA").
Philips counter-clainmed for the |osses sustained as a result of
Piratell o’ s allegedly fraudul ent activities. The case was tried to
ajury and resulted in a conplete loss for Piratell o and a conpl ete
victory for Philips. The district court entered a judgnent agai nst
Piratello for $1,000,000 plus costs. Piratello filed a notice of
appeal with this court, but the appeal was dism ssed for want of
prosecution when Piratello failed to tinely order a transcript.

Wi | e t he appeal was pendi ng, Philips attenpted to depose
Piratello to determne the identity, amount, and |location of his
assets to collect on its judgnent. Piratell o appeared at the
deposition but refused to answer any questions, including basic
i nformati on about hinself, and asserted his Fifth Arendnent right
agai nst self-incrimnation. In addition, Piratello failed to
produce any of the docunents requested by Philips. Philips then
filed a notion to conpel Piratello to answer questions regarding

his assets, produce various docunents, and enjoin Piratello from



di sposi ng of any assets in excess of $500. The notion was granted
in part and denied in part by the district court. On June 25
2003, the district court ordered Piratell o to appear i n Washi ngton,
DC, by July 7, to answer questions regarding his assets and to
produce t he docunents requested by Philips. In the sane order, the
district court denied Philips' s request for an injunction against
Piratell o, but noted that it mght reconsider the request for an
injunction at a |ater date.

| nst ead of appearing for his deposition on the requisite
date, Piratello filed a notice of appeal wth this court
chall enging the district court’s order of June 25, 2003. Philips
moved to dism ss, arguing that this court |acks jurisdiction over
Piratell o’s appeal. W carried the notion with the case and
ordered briefing fromthe parties.

1. DI SCUSSI ON

Subj ect to specific exceptions, this court’s jurisdiction
islimtedto the reviewof “final decisions of the district courts
of the United States . . . except where a direct review may be had
in the Suprene Court.” 28 U. S.C § 1291 (2000). As a genera
matter, discovery orders do not constitute final decisions under
8§ 1291, and therefore, are not i medi ately appeal able. See A-Mark

Auction Galleries, Inc. v. Heritage Capital Corp., 233 F.3d 895,

897 (5th Cir. 2000) (citing Church of Scientology v. United States,

506 U.S. 9, 18 n.11 (1992)). The Suprene Court has held that a



party that w shes to imrediately appeal a discovery order *“nust
[first] refuse conpliance, be held in contenpt, and t hen appeal the

contenpt order.” Church of Scientology, 506 U S at 18 n. 11

(citing United States v. Ryan, 402 U.S. 530 (1971)).! In addition,

the basis of Piratello’s claim- the Fifth Amendnent’s privil ege
agai nst self-incrimnation - does not, standing alone, entitle him

to an interlocutory appeal. See Maness v. Meyers, 419 U S. 449,

458- 461 (1975) (no interlocutory appeal of an order refusing to
qguash a subpoena for nmaterials that arguably violated the
subpoenaed party's Fifth Amendnent privilege agai nst
sel f-incrimnation).

Wiile this court has not previously held that the
requi renent of a sanction prior to an appeal specifically applies
to post-judgnent discovery orders to judgnent debtors, we see no

reason to treat such orders differently. See R chmark Corp. V.

Tinber Falling Consultants, Inc., 937 F.2d 1444, 1449 (9th Gr.

1991) (holding that post-judgnent orders granting di scovery, such
as those relating to judgnent debtors “are not considered final
j udgnents and nmay be appeal ed only after the i ssuance of a contenpt

order for failure to conply”); Rouse Construction Int’'l Inc. v.

! As to non-parties, however, the rule is different: “a discovery
order directed at a disinterested third party is treated as an inmmediately
appeal abl e final order because the third party presumably |acks a sufficient
stake in the proceeding to risk contenpt by refusing conpliance.” Church of
Scientol ogy, 509 U.S. at 18 n.11 (citing Perlman v. United States, 247 U S. 7
(1918)). Further, the Suprene Court has carved out an exception for pre-contenpt
appeal s by the President of the United States to avoi d unnecessary constitutional
confrontati ons between two coordi nate branches of governnent. See United States
v. N xon, 418 U. S. 683 (1974).




Rouse Construction Corp., 680 F.2d 743, 746 (holding that “the

granting of a post-judgnent discovery notion is not an appeal abl e

final order”) (11th Cr. 1982); see alsolnre Joint EE &S. D sts.

Asbestos Litig., 22 F.3d 755, 760 (7th Cr. 1994) (noting that,

every circuit to have considered the question has held that “as a
general rule, an order authorizing discovery in aid of execution of
judgnent is not appeal able until the end of the case”).

Piratello argues that the collateral order doctrine

provi des anot her exceptionto the finality doctrine that allows his

appeal to proceed. See Cohen v. Beneficial Indus. Loan Corp., 337

U S 541 (1949) (setting out the collateral order doctrine). This
court has indicated its agreenent with the Fourth Grcuit’s view
that the availability of an appeal through a contenpt order renders
the collateral order doctrine inapplicable to discovery orders.

See A-Mark Auction Galleries, 233 F.3d at 898-99 (noting, wth

approval, the holding of MDK, Inc. v. Mke's Train House, lnc.

27 F.3d 116, 119 (4th Cir. 1994)).

Piratell o al so argues that this appeal is proper under
28 U.S.C. 8 1292(a)(1), which grants the court of appeal s jurisdic-
tion over interlocutory injunctive orders. Piratell o contends that
the district court’s denial of the injunction to Philips, with an
indication that the court mght grant one at a |later date, was a
nmodi fication within the nmeaning of this statute. This argunent is
meritless —the district court order did not “nodify” an injunction
because there was no injunction on file to nodify. Nor is
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Piratello a “party aggrieved” by the denial of the injunction
sought by Phili ps.

Therefore, in order to sustain an appeal, Piratell o nust
choose to disobey the district court’s order and endure the
district court’s sanction.

For these reasons, we DISMSS this appeal for |ack of

jurisdiction.



