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Border patrol agent Gary M Brugman chal | enges his conviction
and sentence for a violation of 18 U S. C. 8242 - depriving anot her
of his constitutional rights while acting under color of |aw.
Brugman’s prinmary objection relates to the sufficiency of the
governnent’s evidence to establish that he used unreasonabl e force
in effecting an arrest and whether his conduct resulted in

constitutional injury tothe victim For reasons outlined bel ow we



find no error and affirm
l.

Appellant Gary M Brugman was enployed as a United States
Border Patrol agent stationed at Eagle Pass, Texas. |In the late
afternoon or early evening of January 14, 2001, Brugnman, while on
duty, responded to a sensor alert in the Roseta Farns Pecan O chard
area near the United States-Mxico border. Brugman and hi s partner
drove in the direction of the sensor and observed approxi mately ten
individuals attenpting to enter the United States illegally.
Brugman exited his vehicle and chased the group on foot, yelling in
Spani sh for themto stop

Meanwhi | e, two other Border Patrol agents, Marcelino Alegria
and Renberto Perez, heard radi o reports that Brugman was respondi ng
to a sensor alert, so they proceeded in their vehicle in the
direction of the sensor to provide assistance. The pair eventually
| ocated the fleeing individuals but, after encountering an
irrigation ditch that bl ocked their pursuit, the agents were forced
to continue their chase on foot. After exiting the vehicle,
Alegria quickly caught up with the group and apprehended them
According to Alegria, he instructed the group, which consisted of
eight totenillegal aliens fromMexico, to sit down on the ground
on their buttocks. The nen obeyed the instructions and sat on the
ground in a sem-circle.

Less than a mnute |later, Brugnman, who was still chasing the



group, arrived at the scene. Brugman approached the group and
began aski ng themwhy they were running. Brugnman then directed his
questions specifically to one man, M guel Jinenez- Sal dana, asking
him “Do you like to run?” or “Do you want to run?” \Wen Ji nenez-
Sal dana did not respond, Brugman kicked him knocking himto the
ground. Despite the fact that Jinenez-Sal dana did not fight back,
resist, or nove, Brugman began to punch Ji nenez-Sal dana in the ribs
with his hands. Brugman then approached a second alien, posed the
sane questions to him and kicked him over as well. The second
alien also refrained from fighting back, resisting, or noving.
Thereafter, Brugman, Alegria, and Perez (who by now had also
arrived at the scene), formally arrested the aliens and |ed them
away to a transport vehicle to be processed. When the aliens
arrived at the Border Patrol station, Jinenez-Saldana saw a sign
encouraging individuals to report abuse by Border Patrol agents.
Ji menez- Sal dana nentioned the incident to a Border Patrol officer
who then filed a formal conplaint on Jinenez- Sal dana’ s behal f.

A grand jury indicted Brugman with one count of depriving
another of his constitutional rights while acting under the col or
of law, in violation of 18 U.S.C. § 242.' Brugman pled not guilty

and was tried before a jury in a four-day trial. The jury found

! The indictnent alleged that Brugman, “while acting under the
color of law, did kick and strike M guel Angel Jinenez-Sal dana,
resulting in bodily injury,” and thereby “did wlfully deprive
M guel Angel Jinenez-Sal dana of his rights secured and protected by
the Constitution and | aws of the United States to be free fromthe
use of unreasonable force by one acting under color of law”
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Brugman guilty. After denying Brugman’s post-trial notions and
overruling Brugman’s objections to the PSR, the district court
sentenced Brugnman to 27 nonths’ inprisonnent foll owed by two years
of supervised rel ease. This appeal followed.
.

We consider first Brugman’'s challenge to the sufficiency of
t he evidence. The standard of review for a claimof insufficient
evidence is whether “a rational trier of fact could have found t hat
the evidence establishes the essential elenents of the offense

beyond a reasonable doubt.” United States v. Villarreal, 324 F. 3d

319, 322 (5th Cr. 2003) (citing Jackson v. Virginia, 443 U S. 307,

319 (1979)). The court reviews the evidence in the |ight nost
favorable to the governnent with all reasonable inferences and
credibility choices to be nmade in support of the jury's verdict.

United States v. Bass, 310 F.3d 321, 325 (5th Cr. 2002) (citing

United States v. Hinojosa, 958 F. 2d 624, 628 (5th Gr. 1992)). The

evi dence need not excl ude every reasonabl e hypot hesi s of 1nnocence
and the jury is free to choose anong reasonabl e i nterpretations of

the evidence. United States v. Perrien, 274 F.3d 936, 939-40 (5th

Cr. 2001).

Brugman contends the evidence was insufficient in two
respects. First, he maintains the governnent failed to provide
sufficient proof that Brugnman acted with the specific intent to

deprive Jinenez-Saldana of his constitutional rights. Second



Brugman contends the evidence is insufficient to establish that
Ji menez- Sal dana suffered constitutional injury.
A

Brugman argues that the governnent failed to prove that he
acted with the specific intent to deprive Jinenez-Sal dana of his
right to be free fromthe use of unreasonabl e force because: 1) the
testi nony of governnent w tnesses who observed Brugman kick and
stri ke Ji nenez- Sal dana was so conflicting and i nconsistent that it
gave nore support to a theory of innocence than to a theory of
guilt; and 2) Brugman’'s use of force was reasonabl e because he
bel i eved that Ji nenez- Sal dana was going to flee or attack Al egri a.

A violation of 18 U S.C. 8§ 242 requires an individual to: 1)
wllfully; 2) deprive another of a federal constitutional right; 3)

under color of law. United States v. WIllians, 343 F. 3d 423, 431-32

(5th Gr. 2003). The indictnment upon which Brugman was ultimtely
convicted charged himwith wlfully and intentionally depriving
Ji menez- Sal dana of his constitutional rights by subjecting himto
t he excessive use of force, thereby causing Ji nenez- Sal dana bodi |y
injury. “Wlfulness,” as defined within the context of section
242, requires the jury to find that a defendant acted “in open
defiance or in reckless disregard of a constitutional requirenent

whi ch has been made specific and definite.” Screws v. United

States, 325 U. S. 91, 105 (1945).

I n det erm ni ng whet her there was a “constitutional requirenent



whi ch has been nmade specific and definite” that Brugman acted in
open defiance of, we focus our analysis on the Fourth Anmendnent.
The Fourth Amendnent’s protection agai nst unreasonabl e search and
seizures requires that officers refrain fromusi ng excessi ve force,

that is, nore force than is reasonably necessary, when effectuating

an arrest. Grahamv. Connor, 490 U S. 386, 394-95 (1989). “It is
clearly established law in this circuit that in order to state a
claim for excessive force in violation of the Constitution, a
plaintiff nust allege (1) an injury, which (2) resulted directly
and only fromthe use of force that was clearly excessive to the
need; and the excessiveness of which was (3) objectively

unreasonabl e.” Bazan v. Hi dal go County, 246 F. 3d 481, 487 (5th Cr

2001) (citation omtted). Whet her force is reasonable in an
excessive force case is viewed under an objective standard, i.e.,
“the question is whether the officers’ actions are ‘objectively
reasonable’ in light of the facts and circunstances confronting
them” Gaham 490 U S. at 397, “including the severity of the
crime at i1ssue, whether the suspect poses an imediate threat to
the safety of the officers or others, and whether he is actively
resisting arrest or attenpting to evade arrest by flight.” G aham
490 U. S. at 396

The jury was entitled to find fromthe eyew tness testinony
that Brugman used excessive force against Jinenez-Sal dana.
Specifically, Agent Alegria, who was the first Border Patrol agent
to catch up with the fleeing group, testified that once he was abl e
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to stop the aliens, all of themconplied with his order to sit on
their buttocks. Alegria further testified the aliens were seated
inacircleina “secure and safe” position and that he was outside
of that circle facing them when Brugman approached the group

According to Alegria, it was at this tine that Brugman approached
Ji menez- Sal dana and asked him “Do you like to run?” Wen Jinenez-
Saldana did not respond, Alegria stated that Brugman pushed
Ji nmenez- Sal dana to the ground with his foot and “punched him a
couple of times ontherib side” with such force that Al egria could
“hear the pounds” on Jinenez-Saldana s ribs. Thereafter, Alegria
testified, Brugman approached a second alien, asked the sane
guestion he had posed to Ji nenez- Sal dana about whether he liked to
run, and then pushed him down as well, delivering one or two
punches to the second alien.

Agent Al egria s testinony was supported by Ji nenez- Sal dana who
testified that he obeyed Alegria’s command to sit on his buttocks
and at no point thereafter did he or any other alien attenpt to
stand. Jinenez-Sal dana further testified that Brugman approached
him asked himif he wanted to run, kicked him and then “grabbed
fromthe back of the head and pushed ny head into the ground.”?

Agent Perez, who was providing support in the chase,
approached the group on foot and w tnessed the alleged incident

from 80 to 100 yards away. Perez testified that the aliens

2 Jinenez-Saldana testified in Spanish through a court
interpreter.



appeared to be stationary although a couple of them | ooked |ike
they were kneeling. Perez stated that he then observed Brugnman
ki ck one of the aliens and, although he was sone di stance fromthe
scene, he “heard a thud” fromthe inpact of Brugman's ki ck.

Brugman maintains that this court nmust reverse his conviction
because of the inconsistent testinony fromthe Governnent’s three
W t nesses. Specifically, Brugnman contends Al egria s testinony that
Brugman “pushed” Ji nenez-Sal dana with his foot and then “punched”
him with his hands is inconsistent wth Jinenez-Sal dana’s own
testinony that Brugman “kicked” and then “pushed” his head to the
gr ound.

Brugman’ s argunent is unpersuasive. The indictnent alleged
that Brugman “did kick and strike” Jinenez-Saldana. Both Alegria
and Ji nenez- Sal dana testified that Brugman, after asking Jinenez-
Sal dana whether he liked to run, struck him wth his foot and
caused himto fall to the ground, after which Brugman got down on
his knees and used his hands to strike Jinenez-Sal dana again,
ei ther by “punching” as described by Al egria or by “grabbing” and
“pushi ng” as stated by Ji nenez- Sal dana. Wile Al egria and Ji nenez-
Sal dana may have used different termnology to describe the
incident, their version of Brugman’s conduct is substantially
simlar.

Brugman al so argues that because Agent Perez only saw Brugnman
ki ck, not strike, Jinenez-Sal dana his convictionis infirm Again,
this argunent is unpersuasive. Perez acknow edged that because of
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his di stance fromthe incident, there were many t hings he coul d not
see. Perez’ testinony is highly probative, however, as to the

|l evel of force Brugman used. Perez testified that even from80 to

100 yards away, he heard a loud thud imrediately after seeing
Brugman ki ck Ji nenez- Sal dana. Wil e Perez’ s observation that sone
of the aliens appeared to be kneeling is inconsistent with the
testinony elicited from the other governnent wtnesses, this
i nconsi stency does not negate the highly probative value of Agent
Alegria s testinony, who was the closest agent to the scene and
testified that all aliens conplied with his order to sit on their
but t ocks.

Mor eover, there was evi dence presented at trial regarding the
“Use of Force” Model, which is used to instruct federal |[|aw
enforcenent officers on howto sel ect an appropriate | evel of force
when responding to a suspect’s actions. The Mdel is explicitly
based upon the Suprenme Court’s articulation of the Fourth

Amendnent’ s “obj ective reasonabl eness” test. See Graham 490 U S

at 397. According to the Mddel, when a suspect is passively
resistant, an officer should use “soft enpty hand controls” and
verbal conmmands to direct the suspect. Based on eye wtness
testi nony Ji nenez- Sal dana di d not resist arrest, was conplying with
the agent’s orders, and by all accounts (except Brugnman’s) was at
nmost passively resistant. Therefore, under this nodel the jury was
entitled to find that any physical force Brugman used i n excess of
soft enpty hand controls was objectively unreasonabl e.
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Brugman hinself testified that he kicked Jinenez-Sal dana,

using nore than a de mnims anount of force. Specifically,

Brugman testified that “when | ran up and pushed himw th ny foot,
| pushed himw th 100 percent of ny force, and | did sit himdown
quite rough, yes.” Brugman further testified that “100 percent” of
his force included 195 pounds of body wei ght plus an additional 25
pounds of gear. Thus, Brugman’s own testinony, corroborates the
eye witness testinony that Brugman’s use of force against Ji nenez-
Sal dana was excessive and objectively unreasonabl e.

In sum the record evidence supports the jury’'s inplicit
findings that: 1)Brugman acted willfully, i.e., in open defiance of
a recogni zed constitutional requirenent when he kicked and then
struck Ji menez- Sal dana; and 2)that Ji nenez- Sal dana was depri ved of
his Fourth Amendnent rights as a result of Brugman’s use of
excessive force, which was objectively unreasonabl e.

B

Brugman al so argues that the evidence was insufficient to
prove that his conduct resulted in bodily injury to Ji nenez- Sal dana
because unsubstantiated al |l egati ons of physical pain which are de
mnims, do not result in a constitutional violation. |In order to
satisfy the injury requirenent for purposes of section 242, it is
not necessary for the jury to find that the victim suffered

"significant injury."” United States v. Harris, 293 F.3d 863, 870

(5th Gr. 2002), cert. denied, 537 U S. 950 (2002) (citing United
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States v. Sanchez, 74 F.3d 562, 565 (5th Gr. 1996)). The

governnent need only show that the victimsuffered “sone” injury

al though this requires proof of nore than “de mnims injury”

Wllians v. Braner, 180 F. 3d 699, 703 (5th Gr. 1999) (citing lkerd

v. Blair, 101 F.3d 430, 434 (5th Gr. 1996)). I n determ ning
whet her an injury is nore than de mnims this court has expl ai ned:

[We look to the context in which that force was
depl oyed. "[T]he amount of injury necessary to satisfy
our requirenent of ‘'sonme injury' and establish a
constitutional violation is directly related to the
anmopunt of force that is constitutionally permssible
under the circunstances."

What constitutes aninjury in an excessive force claimis
therefore subjective--it is defined entirely by the
context in which the injury arises.

ld. at 703-04 (internal citation omtted).
As we stated in |kerd:

Simlarly, even in the fourth anendnent context, a
certain amount of force is obviously reasonable when a
police officer arrests a dangerous, fl eeing suspect. See
Tennessee v. Grner, 471 U.S. 1, 3, 105 S.Ct. 1694, 1697,
85 L.Ed.2d 1 (1985). On the other hand, in the context
of custodial interrogation, the use of nearly any anount
of force may result in a constitutional violation when a
suspect “poses no threat to [the officers’] safety or
that of others, and [the suspect] does not otherw se
initiate action which would indicate to a reasonably
prudent police officer that the use of force is
justified.” Ware v. Reed, 709 F.2d 345, 351 (5" Cir.
1983).

| kerd, 101 F.3d at 434.
The i nportance of the context in which the injury is sustained
is well illustrated in Braner. In Braner, this court was faced

wWth a simlar question of determ ning whether, a victins all eged
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injuries were sufficient to constitute a constitutional violation.
180 F.3d at 704. In that case, the victimalleged that he suffered
the sanme physical injury, |oss of breath and nonentary dizzi ness,
after two separate encounters in which he was choked by the
officer, Braner. |I|d. During the first encounter Braner was
conducting a search of the victinms nouth. The second encounter
occurred after the victimthreatened to report Braner. The court
found that the injuries sustained during the search did not riseto
the level of a constitutional violation. However, in the second
i ncident, in choking the victim the officer acted maliciously, and
therefore was “not legitimtely exercising force in the performance
of his duties as a police officer.” Id. The court concluded, “[i]n
this context, we hold that, although suffering fromdizzi ness, |oss
of breath, and coughing are not significant injuries, conbined,
they qualify as a cognizable injury when the victimis maliciously
assaulted by a police officer.” |d.

As previously discussed, the evidence established that Brugman
w Il fully kicked and struck Ji nenez-Sal dana at a ti me when Ji nenez-
Sal dana was no longer fleeing or actively resisting the Border
Patrol officers authority. As such, Brugman was not “legitimtely
exercising force in the performance of his duties” as a Border
Patrol agent. Al t hough no evidence of visible manifestation of
injury was produced, Jinenez-Saldana testified that upon being
ki cked, he felt pain and lost his breath. This testinmony is
consistent with Agent Alegria s testinony that he heard Jinenez-
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Saldana emt a “grunting noise” while being kicked and struck.
Ji nmenez- Sal dana further testified that he experienced resi dual pain
for approximately three days after the incident.

The court in Bramer did not require manifestation of the
all eged injury. Certainly, it would be difficult to docunent
physi cal signs of dizziness, |oss of breath, or coughing. Based on
the context within which Brugnan exerci sed force agai nst Ji nenez-
Sal dana and the resulting testinony fromJi nenez- Sal dana regardi ng
the extent of his physical injuries, we are satisfied that Ji nenez-

Sal dana’s injuries exceeded the de mnims threshold. Therefore,

viewi ng the evidence in the |light nost favorable to the governnent,
there was sufficient evidence to support the jury’'s finding that
Brugman’ s conduct resulted in “sone injury” to Jinenez-Sal dana in
violation of 18 U.S.C. § 242.
L1l

Brugman argues next that the district court erred in
overruling his objection to “simlar act” evidence under F.RE
404(b) to establish his intent. The alleged “simlar act” occurred
approximately six weeks after the instant offense. The
governnment’s wtness, Rodriguez-Silva, testified that he and a
group of friends were attenpting to carry approximately 100
kil ograns of marijuana into the United States fromMexico. Shortly
after crossing the border, the group was detected by Border Patrol

agents. Rodriguez-Silva stated that Brugnan chased after him and
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screaned for himto stop. Rodriguez-Silva thereafter twsted his
ankl e and fell, allow ng Brugman to easily detain him Al though he
offered no resistance, Rodriguez-Silva testified that Brugman
clinbed on top of him put his el bows and knees into Rodriguez-
Silva' s neck and stomach, and then proceeded to put on a pair of
gloves and punch Rodriguez-Silva three tines in the nose.
Rodriguez-Silva testified that he felt pain as a result of being
beaten. Mbreover, the injuries for which Rodriguez-Silva received
medi cal treatnent were depicted in a photograph taken i nedi ately
after his arrest. The district court overrul ed Brugman’ s obj ecti on
and admtted the testinony.

We reviewthe district court's adm ssion of extrinsic offense
evi dence over a Rul e 404(b) objection under a "hei ghtened" abuse of

di scretion standard. United States v. Jackson, 339 F.3d 349, 354

(5th Cr. 2003) (citation omtted). Evi dence admtted in a
crimnal case nust be “strictly relevant to the particul ar of fense
charged.” 1d. (citation omtted). Whether the district court erred
in admtting Rule 404(b) evidence depends on whether its decision
satisfies the two-prong Beechum test adopted by this Court for
examning the admssibility of extrinsic evidence. Sanders, 343

F.3d 511, 517 (5th Gr. 2003) (citing United States v. Beechum 582

F.2d 898, 911 (5th Gr. 1978)). Under the Beechum analysis, “the
court must first determ ne that the extrinsic evidence is rel evant
to an issue other than the defendant's character, i.e., notive,
opportunity, intent, preparation, plan, know edge, identity, or
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absence of m stake or accident.” Sanders, 343 F. 3d at 518. Second,
"the evidence nust possess probative value that s not
substantially outweighed by its undue prejudice and nust neet the
other requirenents of Rule 403." 1d. (citation omtted).

Under the first prong, “the relevancy of the extrinsic
evi dence derives fromthe defendant’ s i ndul gi ng hinself in the sane
state of mnd in the perpetration of both the extrinsic and charged
of fenses. The reasoning is that because the def endant had unl awf ul
intent in the extrinsic offense, it is less likely that he had
lawful intent in the present offense.” Beechum 582 F.2d at 911.
If an extrinsic act requires the sane intent as the charged of f ense
and the jury could reasonably find that the defendant commtted the
extrinsic act, then the extrinsic act is relevant to an i ssue ot her
than the defendant’s character, and the first prong is thus
satisfied. Id. at 911-13.

Because the crine for which Brugman was charged has as an
el emrent an intent requirenent, Brugman’s intent was at issue, and
t he adm ssion of extrinsic evidence could therefore be relevant to
prove intent. Also, the governnent adequately denonstrated that
t he defendant commtted the “other act.” |d. at 913. See al so

Huddl eston v. United States, 485 U S. 681, 685-91 (1988). The

judge may only decide this prelimnary issue against the
governnent, “where the jury could not reasonably find the
prelimnary fact to exist." Beechum 82 F.3d at 913 (interna
footnote and citation omtted). The district court was presented
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with the foll ow ng evidence regardi ng the Rodri guez-Silva incident:
1) the direct testinony of Rodriguez-Silva that he did not resist
arrest once apprehended; 2) Rodriguez-Silva's testinony that
Brugman forcibly pinned himto the ground and punched himin the
nose three tinmes; and 3) photographic evidence corroborating
Rodri guez-Silva’s account of his injury. Based on this evidence,
the district court was entitled to find that the jury could
reasonably conclude that Brugman intended to use excessive force
agai nst Rodri guez- Sil va.

In considering Beechunis second prong, the Beechum court
identified three factors a district judge should consider when
making a ruling on the probative val ue versus prejudicial effect
i ssue. These factors include: 1) “the extent to which the
defendant’s unlawful intent is established by other evidence,
stipulation, or inference”; 2) “the overall simlarity of the
extrinsic and charged offenses”; and 3) “how nmuch tine separates
the extrinsic and charged offenses.” 1d. at 914-15.

Applying the facts of the instant case to the framework
established in Beechum the district court did not err in finding
that the probative value of the extrinsic evidence outweighs any
unfair prejudice to Brugnman. First, although the governnent
offered the testinony of three witnesses to prove that Brugnman
acted with the requisite specific intent to deprive Jinenez-
Sal dana of his constitutional rights, one of Brugman’'s central

argunents was that his intent was to use reasonable force to
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subdue Ji nenez- Sal dana and not to use excessive force. Second,
there are striking simlarities between the extrinsic and charged
of fenses, including: 1) both the charged of fense and the extrinsic
act involved Brugman’s intent to deprive another of his
constitutional rights by using unreasonable force to effectuate an
arrest; 2) both offenses involved an illegal alien who was runni ng
away from Brugnan after being discovered; and 3) both aliens
testified that they had conplied with Brugnman’s orders and were
not resisting arrest. Third, the extrinsic act took place |ess
t han si x weeks after the instant offense, which inthis Grcuit is

tenporally sufficient. See, e.qg., United States v. Mye, 951 F. 2d

59, 60, 62 (5th Gr. 1992) (finding that an earlier offense
commtted approxi mately a year and a half |ater “was not so renote
intime to the charged offense to deprecate its probity”).
Finally, Brugman argues the district court erred by not sua
sponte issuing a limting instruction at the tinme the testinony
relating to the extrinsic act was offered. However, the district
court did issue a limting instruction in the jury charge that
limted the jury s consideration of the extrinsic act to the issue

of Brugman's intent.® In sum the district court did not abuse its

3 The jury charge read as foll ows:

25. You have heard evidence that the defendant conmtted an
act which nmay be simlar to the one charged in the indictnent, but
whi ch was conmtted on anot her occasion. You nust not consider
t hat evidence in deciding whether the defendant conmtted the act
charged in the indictnent. However, you may consi der this evidence
for other, very limted purposes.
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discretion in finding that the probative value of the extrinsic
evi dence was not outwei ghed by unfair prejudice. The district
court did not err in admtting this evidence.
| V.
The district court sentenced Brugman to 27 nonths’
i nprisonnment followed by two years’ supervised release. On
appeal, Brugman raises two specific challenges to the district
court’s calculation of his sentence: 1)the adjustnent for a
vul nerable victim was inproper; and 2) he was entitled to a
reduction based on acceptance of responsibility.*
A
Brugman argues that the district court erred in increasing
his of fense | evel by two under United States Sentencing Guideline

8§ 3A1.1(b) (1), which authorizes such an adjustnent if the offense

26. If you find beyond a reasonabl e doubt fromthe evidence
inthis case that the defendant did commt the act charged in the
indictnment, then you may consider evidence of the simlar act
allegedly commtted on anot her occasion to determ ne:

Wet her the defendant had the state of mnd or intent
necessary ***[, or]*** the notive or the opportunity to comm t
the act charged in the indictnent; or *** acted according to
a plan or in preparation for the conm ssion of a crine; or ***
commtted the act for which he is on trial by accident or
m st ake.

27. These are the limted purposes for which any evidence of
a simlar act may be considered (1 R 111-112).

“Brugnman al so nakes a general argunent that the facts as stated
in the PSR are contrary to evidence produced at trial. Br ugnman
of fers no specific argunents in support of these statenents or how
this alleged msstatenent of the facts affected his sentence.
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i nvol ved a “vul nerable victim”
For the two-|evel enhancement under 8§ 3Al.1(b)(1) to apply,

the victimnust be "unusually vul nerable due to age, physical or

mental condition, or . . . otherwise particularly susceptible to
the crimnal conduct." U. S Sentencing (Quidelines Mnual
§ 3Al.1(b) & cnt. n.2. “W review the district court's

interpretation of the guidelines d

novo; we review a finding of

unusual vulnerability for clear error and to determ ne whet her the
district court's conclusion was plausible in |light of the record

as a whole." United States v. Lanbright, 320 F.3d 517, 518 (5th

Cr. 2003) (per curianm) (citing United States v. Robinson, 119

F.3d 1205, 1218 (5th Gir. 1997)).

Citing our previous holding in United States v. d ayton,

172 F. 3d 347, 353 (5th Cr. 1999), the Lanbright court observed
that the two-level enhancenent was appropriate where a forner
deputy sheriff assaulted a victim who “could not defend herself
agai nst an assault, and could not flee fromharm and that "[the
def endant] took advantage of this restraint and the particular
vul nerability of the victim" Lanbright, 320 F.3d at 518. 1In the
instant case, the victimwas imobile, sitting on the ground, and
under the supervision of another Border Patrol agent. Br ugman
took advantage of this susceptibility and assaulted the victim
while he was in this passive state. Accordingly, the district
court’s two-1evel enhancenent based on its finding that Jinenez-
Sal dana was a vul nerable victimis not clearly erroneous.
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B
Brugman al so argues that the district court erred in refusing
to decrease his offense |level by two points pursuant to § 3E1.1
whi ch permts such a reduction for denonstrating an acceptance of
responsibility for one’'s offense. However, the sentencing
guidelines instruct that “[t]his adjustnent is not intended to
apply to a defendant who puts the governnent to its burden of
proof at trial by denying the essential factual elenments of guilt,
is convicted, and only then admts guilt and expresses renorse.”
UuS SG § 3E1.1, cnt. n.2. There is no nerit to Brugman's
argunent that he is entitled to a reduction for acceptance of
responsibility.
V.
For the reasons stated above, we AFFI RM Brugman’s convi ction
and sent ence.

AFFI RVED.
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