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Sout hwestern Bel |l Tel ephone Co.

Pl ai nti ff- Count er - Def endant - Appel | ant,

VERSUS

Public Utilities Comm ssion of Texas; Paul Hudson, Conm ssioner
of the Public Uility Comm ssion of Texas; Rebecca Arnendariz
Klein, Chairman of the Public Uility Conm ssion of Texas; Julie
Par sl ey, Comm ssioner of the Public UWility Comm ssion of Texas,

Def endant s- Appel | ees,
and
AT&T Commruni cations of Texas, LP, AT&T Communi cati ons of Texas,
Inc., also known as AT&T Communi cations; TCG Dal |l as; Tel eport

Conmuni cati ons of Houston, Inc.,

Def endant s- Count er - C ai mant s- Appel | ees.

Appeal fromthe United States District Court
For the Western District of Texas

Bef ore BARKSDALE, DeMOSS, and BENAVIDES, Ci rcuit Judges
DeMOSS, Circuit Judge:
Plaintiff-Appellant and Counter-Def endant, Southwestern Bell

Tel ephone Conpany (" Southwestern Bell") prevailed over AT&T



Comruni cations of Texas, L.P., TCG Dall as, and Tel eport
Commruni cati ons Houston, Inc. (collectively "AT&T"), Defendants and
Counter-Plaintiffs and Cross-Appell ees, inan arbitration conducted
by the Public Uility Commssion of Texas ("PUC') and the
Comm ssioners of the PUC, Defendants and Cross-Appell ees. The
arbitration ruling determ ned t hat AT&T, and not Sout hwestern Bel |,
was responsible for paying the increased interconnection costs
resulting from Sout hwestern Bell having to carry traffic outside a
particular calling area to a distant point of interconnection
("PO") selected by AT&T.!? Both Southwestern Bell and AT&T
appealed the PUC order in district court wunder the Federal
Tel ecommuni cations Act. AT&T noved for summary judgnent on t he PO
issue. The district court granted final summary judgnent for AT&T,
reversing the PUC order and renmandi ng the case. Sout hwestern Bel

now appeal s.

BACKGROUND AND PROCEDURAL HI STORY

Prior to the passage of the Federal Telecomunications Act
("the Act"), Southwestern Bell held a nonopoly over the
tel ecommuni cations market in nost of Texas and is considered an

i ncunbent | ocal exchange carrier ("ILEC'). AT&T is a new entrant

1 A point of interconnection, or PO, is a point designated for
t he exchange of traffic between two tel ephone carriers. It is also
the point where a carrier's financial responsibility for providing
facilities ends and reciprocal conpensation for conpleting the
other carrier's traffic begins.



into the local telephone market in Texas and is terned a
conpetitive |l ocal exchange carrier ("CLEC'). The Act provides for
integration of conpetitive carriers with the existing networks of
i ncunbent carriers. The Act further provides for the voluntary
negoti ati on of interconnection agreenents between | LECs and CLECs.
If the incunbents and conpetitive carriers cannot agree on terns
for interconnecting their networks, the Act provi des for conpul sory
arbitration of any disputed terns and conditions by the state
comm ssion enpowered to reqgulate intrastate tel econmunications

47 U. S.C. § 252(b) (2001). The relevant state conm ssion in Texas
is the PUC. Tex. Uil. Code § 52.002 (Vernon 1998).

On March 23, 2000, Sout hwestern Bell sought arbitration by the
PUC of all wunresolved issues related to the negotiation of a
successor interconnection agreenent wth AT&T. After ful
di scovery, briefing, and a hearing conducted before PUC
arbitrators, an arbitration award was submtted to the PUC for
approval. In March 2001, the PUC issued its decision approving the
rulings of the arbitrators.

In its order, the PUC concluded that AT&T could select the
| ocation of its PO on Southwestern Bell's network w thout cost
considerations, as long as the |ocation was technically feasible.
However, the PUC decided that once technical feasibility was
establ i shed, costs could be taken into account in determning the

anount AT&T woul d have to pay Southwestern Bell for its proposed



i nterconnection plan.? The PUC noted that § 252(c)(2)(D) of the
Act requires | LECs to provide interconnection "at rates, terns, and
conditions that are just, reasonable, and nondiscrimnatory."
Therefore, the PUC held that pursuant to 8 252(c)(2)(D), "the
i nterconnection rates to be paid by AT&T to recover the additional
costs incurred by [Southwestern Bell] in transporting the call to

the AT&T designated PO should be cost-based.” Petition of

Sout hwestern Bell Tel. Co. for Arbitration with AT&T Comm of Tex.,

L.P., TCG Dallas, and Teleport Comm, Inc. Pursuant to Section

252(b) (1) of the Federal Tel ecommuni cati ons Act of 1996, Pub. Util.

Comm n of Texas Docket No. 22315, at 6. The PUC based its hol di ng
on the rationale that "requiring the cost causer to absorb
additional costs incurred as a result of the siting of the PO

i's sound public policy," concluding that "[p]arties are therefore
encouraged to facilitate agreenents that are also 'economcally
feasi ble' once technical feasibility has been established." I|d.
Sout hwestern Bell filed a conplaint in the United States
District Court for the Wstern District of Texas, pursuant to

47 U.S.C. 8§ 252(e)(6), appealing several of the PUC s deci sions.

In response, AT&T filed counterclains and cross-clains, including

2 The PUC determ ned that an | LEC i ncurs transport costs as part
of providing interconnection within its network. In an effort to
identify a benchmark for conputing appropriate reciproca
conpensation rates, the PUC established a de mnims traffic
threshold of 14 mles as a standard di stance for |ocal transport,
noting that an alternate conpensati on nechani sm would need to be
established to address |local traffic sent to a distant PO | ocated
beyond the 14-mle limt.



a notion for summary judgnent on the PO issue. Anmong AT&T' s
clains was its contention that the PUC violated the Federal
Communi cations Commission's ("FCC') "reciprocal conpensation”
regulation by allowing Southwestern Bell to charge AT&T when
Sout hwestern Bell custoners call AT&T custoners (but not vice
versa) if the PO selected by AT&T is outside Southwestern Bell's
| ocal calling area.?

On July 17, 2002, approximately four nonths prior to the
hearing in the district court presenting AT&T's notion for summary

j udgnent, the FCC published an arbitration decision in Petition of

VWorl dCom | nc. et al . | Pur suant to 8§ 252(e)(5) of t he

Conmuni cations Act for Preemption of the Jurisdiction of the

Virginia State Corporation Commin, 2002 W 1576912 (2002),

("WrldCont') in which the FCC, on simlar facts and under its
current regulations, confirnmed that: 1) a CLEC is permtted to
choose to interconnect with ILECs at any technically feasible

poi nt, including a single-LATA-PO ;* and, 2) an ILEC is prohibited

3 Specifically, AT&T argued that the FCCs "reciprocal
conpensation” regulation, 47 CF.R 8§ 51.703(b), required each LEC
tocarry the traffic that originates withinits network to the PO,
W t hout receiving any conpensation from the other LEC for that
portion of the traffic's travel. After handing off the traffic to
the other carrier at the PO, the originating LEC nust, under the
reci procal conpensation rules, pay the other carrier for the
transport and termnation (i.e., call conpletion) of the traffic
pi cked up at the PO.

4 A Local Access and Transport Area ("LATA') is a contiguous
geographic area for the provision and admnistration of
communi cati ons service, created by federal consent decrees opening
| ong-di stance to conpetition in the 1980s. 47 U . S.C. 8§ 153(25); 16
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from inposing charges for delivering its local traffic to a PO
outside the ILEC s local calling area. After the rel ease of the
Wor I dCom deci si on, the PUC confessed that it erred on the issue of
PO cost calculation and requested that the district court remand
the i ssue back to the PUC for reconsideration in light of the FCC s
decision. The district court subsequently granted AT&T' s notion
for summary judgnent, declaring that the Act gives AT&T the right
to select any technically feasible location for a PO.
Furthernore, the district court concluded that the PUC s order
allowing Southwestern Bell to charge AT&T for delivering
Sout hwestern Bell-originated traffic to the PO when the PO is
outside Southwestern Bell's local calling area violates FCC
regul ati ons.

On appeal, Southwestern Bell argues that the district court
erred in declaring unlawful the PUC s decision. Al t hough
Sout hwestern Bell does not dispute the Act's requirenent that an
| LEC nust provide interconnection within its network at any
technically feasible point, it insists that the Act requires that

an | LEC recover "just and reasonable" rates for interconnecting

Tex. Adm n. Code 8§ 26.5(116). Mst states have nore than one LATA,
and Texas has nore than a dozen. |In Texas, each LATA is naned for
its nost promnent city, e.qg., the Austin LATA, the Houston LATA,
etc. Therefore, a LATAis |larger than, but not synonynous with, an
"exchange area." The latter is a geographic area, wusually
conprising of a city and its environs, in which calls therein are
treated as "local." 16 Tex. Admn. Code 8§ 26.5(79),(117). An
ILEC s "local calling area" can include nore than one exchange
area, such as in major netropolitan areas with "expanded | ocal -
calling scopes." |d. § 26.5(117),(118).
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CLECs to its network. Specifically, Southwestern Bell contends
that the PUC ruling properly approved the transport costs as
"interconnection terns" under 47 U.S. C. 88 251(c)(2) and 252(d) (1),
rather than as "reciprocal conpensation” under 88 251(b)(5) and
252(d) (2). Southwestern Bell argues that the PUC has discretion
under 88 251(c)(2)(D) and 252(d)(1) of the Act to set rates, terns,
and conditions of interconnection that are just, reasonable, and
non-di scrimnatory. O herw se, according to Sout hwestern Bell, the
effect of the district court's order allows AT&T to nake free and
beneficial use of Southwestern Bell's physical network by having a
single, renote PO whereas Southwestern Bell bears the burden of
transporting its own traffic out to the PO selected by AT&T.
AT&T argues that an |ILEC, such as Sout hwestern Bell, w thout
consideration of economcs, nust allow a CLEC, |ike AT&T, to
interconnect at any technically feasible point pursuant to
47 C.F.R 8§ 51.305(a). Mor eover, AT&T contends that allow ng
Sout hwestern Bell to inpose charges for hauling its originating
traffic to the PO selected by AT&T sinply because the PO is
outside Southwestern Bell's local <calling area is expressly
precl uded by the FCC s "reci procal conpensation rules" pursuant to
47 CF.R 8§ 51.703. Specifically, 8 51.703(b) prohibits one LEC
from chargi ng another carrier for transporting tel econmunications
traffic that originates on the LEC s network. AT&T contends that
the PUC erred in considering the rates associated with transport
costs as "interconnection terns" rather than as "reciprocal
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conpensation. " AT&T also argues that the PUCs ruling is an
i npedi ment to the pro-conpetitive purposes of the Act. Finally,
AT&T asserts that by granting AT&T's notion for sunmary judgnent
and remanding the case to the PUC, the district court properly
invalidated the PUC s order as being contrary to binding FCC

precedent, and thus an erroneous application of federal |aw

Dl SCUSSI ON

W review a district court's grant of sunmary judgnent de
novo, applying the sane standards as the district court. Tango

Transp. v. Healthcare Fin. Servs. LLC 322 F.3d 888, 890 (5th Gr.

2003). Summary judgnent is appropriate if no genuine issue of
material fact exists and the noving party is entitled to judgnent
as a matter of law Fed. R Cv. P. 56(c).

To satisfy its pro-conpetitive purpose, the Act inposes on an
| LEC and CLEC a duty to negotiate the terns and conditions of
i nterconnection agreenents in good faith. 47 U S. C. 8§ 251(c)(1).
In furtherance of this objective, an |ILEC nust provide a CLEC
i nterconnection within its network at "any technically feasible

point." 1d. 8 251(c)(2); see also AT&T v. lowa Utils. Bd., 525 U. S.

366, 371-72 (1999). The FCC has determned that "technical
feasibility" does not i nclude consideration of econom c,
accounting, or billing concerns. 47 C.F.R 88 51.5, 51.305(a),

51. 321. Further, the FCC has stated that § 251(c)(2) "allows



conpeting carriers to choose the nost efficient points at which to
exchange traffic wth incunbent LECs, thereby l|owering the
conpeting carriers' costs of, anong other things, transport and

termnation of traffic."” First Report and Order, |nplenentation of

the Local Competition Provisions in the Tel ecommuni cati ons Act of

1996, 1996 W 452885 (1996), nodified, 1996 W 557116 (1996),

partially vacated, lowa Uils. Bd. v. FCC 120 F.3d 753 (8th GCr.

1997), rev'd in part, AT&T v. lowa Utils. Bd., 525 U. S. 366 (1999).

Recogni zing that |LEC networks were not designed to accommpdate
third-party interconnection, the FCC notes that |ILECs are
nevertheless required "to adapt their facilities to interconnection

or use by other carriers,"” and "nust accept the novel use of, and
nodi fication to, its netwirk facilities to accommbdate the
i nterconnector.” |d. f 202.

Section 251 of the Act, entitled "I nterconnection," inposes on
| LECs "[t]he duty to provide, for the facilities and equi pnent of

any requesting tel econmuni cations carrier, interconnectionwththe

| ocal exchange carrier's network . . . at any technically feasible
point within the carrier's network . . . on rates, terns, and
conditions that are just, reasonable, and nondiscrimnatory." |d.

8§ 251(c)(2). Meanwhile, 8§ 51.703 of the FCC regul ations, entitled
"Reci procal Conpensation for Transport and Term nation of
Tel ecommuni cations Traffic," prohibits an ILEC from assessing
"char ges on any ot her t el ecomruni cati ons carrier for

tel ecommunications traffic that originates on the [ILEC]'s
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net wor k. "

Section 252(b)(1) of the Act expressly provides that a state
comm ssion (i.e., the PUC) is enpowered to arbitrate any "open
i ssues” concer ni ng an i nt erconnecti on agr eenent bet ween
t el ecommuni cations carriers. The district court found that the
PUC, acting pursuant to this authority, issued an arbitration award
it later determ ned was inconsistent with FCC rules. The district
court determned that the transport costs inposed on AT&T by the
PUC were <charges related to reciprocal conpensation under
8 51.703(b), rather than interconnection terns under 8§ 251(c)(2),
and therefore, in violation of FCCregulations. The district court
noted that the FCC reciprocal conpensation regulations are quite
specific in prohibiting Southwestern Bell from chargi ng AT&T for
"l ocal" traffic originating on Southwestern Bell's network, despite
the fact that the PUC had previously authorized Sout hwestern Bel
to do so. The district court also found it was not an
insignificant factor that the PUC, in light of the FCC s decision
in WrldCom wurged the district court to ignore the Conm ssion's
original order as being erroneous and remand the case back to the
PUC. The district court concluded that the PUC order did not
conply with the current FCC rul es and remanded t he PUC s order back
to the PUC.

In Iight of the recent FCC decision in WrldCom the PUC s
subsequent confession of error, and its own factual findings, the
district court properly determ ned that the transport costs i nposed
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on AT&T by Sout hwestern Bell are governed by the FCC s "reci procal
conpensation"” rules pursuant to § 51.703, rather than by
"“interconnection terns" under 88 251(c)(2)(D) and 252(d)(1) of the
Act . Therefore, the district court correctly remanded the case
back to the PUC to reform the interconnection agreenent between

Sout hwestern Bell and AT&T in accordance with this determ nati on.

CONCLUSI ON

Having carefully reviewed the record of this case, the
parties' respective briefing and argunents, and for the reasons set
forth above, we affirm the district court's grant of summary
judgnent and remand of the case to the PUC to approve an
i nterconnection agreenent consistent with the opinion of the

district court.

AFFI RMED.
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