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RHESA HAVKI NS BARKSDALE, Circuit Judge:

Primarily at issue is whether, for Sentencing Quidelines
purposes, crimnally negligent homcide under Texas law is
equi val ent to mansl aughter and, therefore, an enunerated crine of
violence wunder Cuidelines 8§ 2L1.2, permtting the 16-1evel
enhancenent i nposed agai nst Felipe de Jesus Dom nguez-Cchoa. See
USSG §2L1.2cm. n.1(B)(ii)(Il) (2002). Crimnally negligent
hom cide has a nens rea of negligence; generic, contenporary

mansl aught er, of reckl essness. Therefore, the two of fenses are not
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equi val ent. The enhancenent is VACATED, the case is REMANDED f or
resent enci ng.
| .

After a crimnal information charged Dom nguez with nurder
the State noved to reduce the charge. He pleaded guilty in Apri
2002 to crimnally negligent homcide and was sentenced to 14
mont hs’ i nprisonnent. Dom nguez (a Mexican citizen) was rel eased
i n Novenber 2002 and deported to Mexico in January 2003.

Wthin a few days, he was found by Border Patrol Agents near
Al anpb, Texas. Dom nguez pleaded guilty to being found in the
United States after deportati on wi t hout havi ng obt ai ned t he consent
of the Attorney General to reapply for adm ssion. 8 US C 88§
1326(a) and (b).

The presentence investigation report (PSR) reconmended a 16-
| evel enhancenent under U . S.S.G § 2L1.2(b)(1)(A)(ii), taking the
position that Dom nguez’ deportation had foll owed a conviction for
a crinme of violence —the crimnally negligent hom cide to which he
had pleaded guilty. Dom nguez objected to the enhancenent,
claimng that offense was not a crine of violence. The district
court overrul ed the objection and sentenced Dom nguez, inter alia,
to 57 nonths’ inprisonnent.

1.
In addition to contesting the enhancenent, Dom nguez cl ai ns

the “felony” and “aggravated felony” provisions of 8 U S C 88



1326(b) (1) and (b)(2) are unconstitutional but acknow edges the
issue is foreclosed by Al nendarez-Torres v. United States, 523 U. S.
224, 226-27 (1998). The issue is raised only to preserve it for
possi bl e review by the Suprene Court.

Accordingly, the remaining issue to address concerns the
enhancenent . For that issue, the district court’s guidelines
interpretation is reviewed de novo; its factual findings, only for
clear error. E. g., United States v. Washington, 340 F.3d 222, 231
(5th Gr.), cert. denied, 124 S. C. 942 (2003).

Section 2L1.2's comentary defines a “crinme of violence” in
two ways (subparts | and II). It

(I') neans an of fense under federal, state, or
local law that has as an elenent the use,
attenpted use, or threatened use of physica
force against the person of another; and

(I'1) includes mur der, mans| aught er

ki dnappi ng, aggravated assault, forcible sex
of fenses (i ncluding sexual abuse of a m nor),

r obbery, ar son, extortion, extortionate
extension of credit, and burglary of a
dwel i ng.

US SG 8 2L1.2 cnt. n.1(B)(ii)(l) and (Il1) (enphasis added).
Texas crimnally negligent homcide occurs when a person

“causes the death of an individual by crimnal negligence’”. TEX
PEN. CooE 8§ 19.05. “Crimnal negligence” is defined by statute.

A person acts with crimnal negligence, or is

crimnally negl i gent, wth respect to

ci rcunst ances surrounding his conduct or the

result of his conduct when he ought to be

aware of a substantial and unjustifiable risk
that the circunstances exist or the result
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wi |l occur. The risk nust be of such a nature
and degree that the failure to perceive it
constitutes a gross deviation from the
standard of care that an ordi nary person would
exerci se under all the circunstances as vi ewed
fromthe actor’s standpoint.

Tex. PeEN. Cobe 8§ 6.03(d) (enphasis added).

Dom nguez contends Texas crimnally negligent hom cide is not
a 8 2L1.2 crinme of violence. He mai nt ai ns: concerni ng subpart
(I'), and as he urged in district court, it does not include as an
el enent the intentional “use, attenpted use, or threatened use” of
force; and, concerning subpart (Il), it is not one of the
enuner at ed of f enses.

The district court appears to have consi dered the underlying
facts of Dom nguez’ crimnally negligent hom cide conviction in
concluding that the offense was a crine of violence under subpart
(). Several nonths after Dom nguez was sentenced, however, our
court decided United States v. Vargus-Duran, 356 F. 3d 598 (5th Cr
2004) (en banc) (use of force required for 16-1evel enhancenent
under subpart (lI) nust be intentional). In the light of that
decision, the Governnent does not claim crimnally negligent
hom cide is a crinme of violence under subpart (1).

Instead, it clains the enhancenent was proper under subpart
(rry: Texas crimnally negligent homcide is equivalent to the
enunerated crine of “manslaughter”. See U S S G § 2L1.2 cnt.

n.1(B)(ii)(ll1). Qur court may uphold the district court’s ruling

on any basis presented in district court and established by the
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record. See, e.g., United States v. Flores, 135 F. 3d 1000, 1002
(5th Gr.) (may affirm on any ground urged in district court),
cert. denied, 525 U S. 1091 (1998). Although the Governnent did
not specifically contend at sentencing that crimnally negligent
homcide was a crinme of violence under subpart (Il1), the PSR
recommended the 16-level enhancenent because “Dom nguez was
convicted of crimnally negligent homcide, a crine of violence,
pursuant to Commentary Application Note (B)(ii)(l) and (II)”.
(Enphasi s added.)

According to the Governnent, although “crimnally negligent
homcide” is not one of subpart (Il)’s enunerated crines of
vi ol ence, the offense is the equival ent of the enunerated offense
of mansl aughter. Relying principally on Taylor v. United States,
495 U. S. 575 (1990) (holding “burglary” within the nmeaning of the
sent ence enhancenent statute refers to any crine, regardless of its
exact definition or |abel, having the basic elenents of generic,
contenporary burglary), the Governnent nmaintains the elenents of
Texas crimnally negligent homcide are included in those of
mansl| aught er .

The parties agree on several points: manslaughter in subpart
(I'l') includes both voluntary and i nvol untary mansl aughter; only the
elements of involuntary manslaughter are relevant for this
anal ysi s, because voluntary mansl aughter and crim nally negligent

hom cide require different levels of intent; all fornulations of



i nvol untary mansl aughter and Texas crimnally negligent hom cide
share the elenent of one person’s causing the death of another;
and, therefore, at issue are the proper nens rea for involuntary
mansl aughter and whether it is the sane as that for crimnally
negli gent hom ci de. Essentially, the Governnent clains i nvoluntary
mansl aught er includes both a “reckless” and “crimnally negligent”
mens rea; Dom nguez, that “recklessness” is the only relevant
mansl aughter nens rea for this enhancenent anal ysis.

The Texas Penal Code defines manslaughter as “reckl essly”
causing the death of another, Tex. PEN. CooeE § 19.04; on the other
hand, as stated, crimnally negligent homcide is defined as
causi ng the death of another “by crim nal negligence” (“ought to be
aware”), Tex. PeN. Cooe § 19.05. For our equival ence analysis,
however, Taylor precludes use of the specific definition of
mans| aught er applied by the state of conviction. Taylor, 495 U S.
at 590-91.

Relying on Taylor, the Governnent describes at length the
comon |aw history of manslaughter and its inclusion of various
forms of nens rea, including crimnal negligence. See United
States v. Browner, 889 F.2d 549, 551-53 (1989)(sane). As Taylor
denonstrates with respect to burglary, however, the common law is
not the source for defining the enunerated offense of mansl aughter

for this sentence enhancenent anal ysis.



The problem with [l ooking to the comon | awj
is that the contenporary understanding of
“burglary” has diverged a long way fromits
commonl aw roots. ... The arcane distinctions
enbedded in the common-law definition have
little relevance to nodern |aw enforcenent
concerns. ... In the absence of any specific
i ndi cation that Congress neant to incorporate
the common-|aw neaning of burglary, we shal
not read into the statute a definition of
“burglary” so obviously ill suited to its
pur poses.

Taylor, 495 U S. at 593-94; see Browner, 889 F.2d at 551-53.
Tayl or instructs that where, as here, the enhancenent provision
does not specifically define the enunerated of fense, we nust define
it according to its “generic, contenporary neaning”, 495 U S. at
598, and should rely on a uniform definition, regardless of the
“l abel s enployed by the various States’ crimnal codes”, id. at
592. After observing that the enhancenent statute did not define
burgl ary, Taylor |ooked to other sources of authority (the Mbdel
Penal Code and W LaFave & A Scott, SussSTANTIVE CRIM NAL LAwW (1986))
in order to determne its generic neaning.
A

As discussed, 8§ 2L1.1 does not define manslaughter (or
i nvol untary mansl aughter). Likew se, el sewhere in the guidelines,
8§ 2A1.4, entitled “lInvoluntary Mansl aughter”, does not define the
of fense. Section 2Al.4 concerns, inter alia, the federal crinme of
mansl aughter, 18 U S . C. 8§ 1112, discussed infra, when it 1is

involuntary, as defined in § 1112. Al though 8§ 2A1.4 does not



define involuntary manslaughter, it does provide different base
of fense levels for different types of nens rea: 10, if the conduct
was “crimnally negligent”; 14, if it was “reckless”. US S. G 8§
2A1.4(a)(1) and (2) (enphasis omtted). The Governnent clains this
inplies that, for enhancenent purposes under 8§ 2L1.1, the
Sent enci ng Conm ssi on considered crimnal negligence a sufficient
mens rea for an involuntary mansl aughter conviction.

| ndeed, consistent with 8 2Al.4's different base offense
levels for crimnally negligent and reckless conduct, that
section’s commentary defines crimnally negligent conduct as
involving “a gross deviation from the standard of care that a
reasonabl e person woul d exerci se under the circunstances, but which
is not reckless”. U S.S.G 8 2A1.4 cm. 2 (enphasis added). This
is simlar to the Texas definition of crimnal negligence: when a
person “ought to be aware ... of a substantial and unjustifiable
risk”, which “nmust be of such a nature and degree that the failure
to perceive it constitutes a gross deviation fromthe standard of
care that an ordinary person would exercise under all the
circunstances as viewed fromthe actor’s standpoint”. Tex. PEN. CoDE
§ 6.03(d) (enphasis added).

We reject this transfer of 8§ 2A1.4 to 8§ 2L1.2 for enhancenent
pur poses under subpart (11). The guidelines’ “principal purpose”
isto “establish sentencing policies and practices for the federal

crimnal justice systenti. USSG Ch1Pt.An 1l Towar d that



end, the Sentencing Comm ssion “drafted the initial guidelines with
considerable caution[, after] examn[ing] the many hundreds of
crimnal statutes in the United States Code”. U S. S .G Ch.1 Pt.A
n. 5. The guidelines’ base offense |evels for various offenses
reflect the requirenents of those federal statutes, see, e.g., 18
US C 8§ 1112 and 10 U. S.C. 8 919(b), discussed infra, as well as
many state offenses that cone into play for sentence enhancenents;
they are not an attenpt to define a generic offense or to provide,
per se, an inplied definition for <cross-reference to other
gui deli nes’ sections. Rather, the Sentencing Conm ssion attenpted
to be responsive to the federal and state offenses and provide,
inter alia, offense |levels appropriate for diverse federal and
state offenses. As discussed infra, a mnority of States enploy a
crimnally negligent nens rea for involuntary manslaughter; a
| arger nunber, one of reckl essness.

Al though Quidelines 8§ 2Al1.4(a)(1l) provides a base offense
level of 10 if <conduct causing involuntary manslaughter was
“crimnally negligent”, and is consistent with the mnority formof
the offense in sone States, the purpose of this guidelines section
is to provide base offense | evels for federal offenses against the
person, not to define those offenses. |ndeed, none of the various
of fenses against the person are defined by 8 2Al1, but all are
provi ded a base offense level. See U. S.S.G 88 2A1.1 (43 for first

degree nurder); 2Al.2 (33 for second degree nmurder); 2Al1.3 (25 for



vol untary mansl aughter); 2A1.4 (involuntary mansl aughter: 10 for
crimnally negligent conduct; 14 for reckless conduct). Agai n,
none of these offenses is defined.

Qobvi ously, the Sentencing Conm ssion is aware of involuntary
mansl aughter. Had it desired to do so, it would have incorporated
§ 2Al1.4 for the enunerated mansl aughter offense in subpart (I1).
Under these circunstances, cross-referencing guidelines sections
does not provide the answer. See United States v. Sarm ent o- Funes,
374 F.3d 336 (5th Gr. 2004). In Sarm ento, the Governnent cl ai ned
“sexual assault” under Mssouri law was a crinme of violence,
asserting it was equivalent to subpart (11)’s enunerated of fense of
“forcible sex offenses”. The Governnent noted that the commentary
to Guidelines 8 2A3.1 (“Crim nal Sexual Abuse”) states: *“Sexua
of fenses addressed in this section are crines of violence”.
US S G 8 2A3.1 cmt. bkgrd. (enphasis omtted). 1d. at 343. Wen
that guideline was pronmulgated in 1987, there was only one
definition of crime of violence, provided in 8§ 4Bl.2; the 1987
comentary to that section stated its definition of crinme of
vi ol ence enconpassed, inter alia, “forcible sex offenses”. | d.

The Governnment maintai ned that sexual abuse crines (such as sexual

assault wunder Mssouri law) nust be forcible sex offenses and
therefore, crinmes of violence. | d. Sarmento rejected this
syl l ogi sm

The governnment’s argunent on this score is
logically faulty. From the propositions (1)
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that certain “sexual abuse crines” are “crines

of violence,” and (2) that “forcible sex

of fenses” are also “crimes of violence,” it

does not follow that the specified “sexua

abuse crinmes” are “forcible sex offenses.”
Sarm ento, 374 F.3d at 343-44.

Simlarly, as noted, 8 2Al1.4 does not define the offense of
i nvoluntary manslaughter; rather, it provides alternative base
offense levels that vary according to different nens rea
requi renents. This is nerely an acknow edgnent of different nens
rea requirenents in, inter alia, the federal mansl aughter statute,
18 U S.C. § 1112. But sinply because 8§ 2Al.4 includes crimna
negligence as a nens rea for federal involuntary mansl aughter, it
does not follow that, for enhancenent purposes concerning a state
of fense, subpart (Il1)’s enunerated offense of manslaughter nust
al so include a negligence nens rea.
B
Because the guidelines do not define manslaughter (or

i nvoluntary manslaughter) for subpart (Il) purposes, we nust
exam ne other authorities to determne its generic, contenporary
definition. Taylor, 495 U S. at 598-99. These authorities
denonstrate the requisite generic, contenporary definitionutilizes
a reckless, but not crimnally negligent, nens rea.

For involuntary mansl aughter, the Mddel Penal Code requires

consci ousness of risk:
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Under the Mbdel Penal Code, liability for
mans| aught er cannot be prem sed on negli gence.
Statutes derived fromthe common | aw cl assify
uni nt ent i onal hom ci de as i nvol unt ary
mans| aught er W t hout any at t enpt to
di stingui sh conscious disregard of hom cida
risk from inadvertent risk creation. Thi s
failure to differentiate across a broad
spectrumof cul pability rai ses serious grading
difficulties. On the one hand, involuntary
mansl| aughter nmay be graded as its voluntary
counterpart, in which case disproportionately
severe sanctions are assigned to conduct that

is nerely negligent. On the other hand,
reduced penalties may be authorized for
i nvoluntary mansl aughter, in which case

persons guilty of serious wongdoing benefit

fromformal categorization with | ess cul pable

hom ci des. Section 210.3(1)(a) refines the

traditional definition of manslaughter by

demandi ng proof of conscious disregard of

percei ved hom ci dal risk.... Negl i gent

homcide is relegated to a separate provision

carrying |l esser sanctions.
MoDEL PENAL CoDE 8§ 210.3 cmt. 4 at 53 (enphasis added). The Mode
Penal Code defines recklessness as a person having conscious
disregard for a substantial risk, 8 2.02(2)(c); crimna
negl i gence, as when a person “should be aware of a substantial and
unjustifiable risk”, 8 2.02(2)(d) (enphasis added).

Di scussing the of fense of crim nal negligence, LaFave st ates:

“The Model Penal Code ... sets forth definitions for the terns
‘reckl essness’ and ‘ negligence’, and i n nost recent recodifications
[of state crimnal negligence offenses] the WMdel Penal Code
approach has been substantially followed”. 1 W LAFAVE, SUBSTANTIVE

CRRIMNAL LAaw 8 5.4(b) 372-73 (2d ed. 2003). “The nodern view,

evi denced by the position taken in nost of the recent conprehensive
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crimnal codes, is to require for involuntary manslaughter a
consci ousness of risk —i.e., ‘recklessness,’” as does the Model
Penal Code.” 2 LAFAVE, 8 15.4(a) 523 (enphasis added).

Two federal manslaughter statutes fail to provide a precise
definition for the requisite nens rea. Under the earlier-cited 18
U S C § 1112 (voluntary and i nvol untary mansl aughter), involuntary
mansl aughter is defined as “the unlawful killing of a human being
W thout malice”, either “[i]n the comm ssion of an unl awful act not
anounting to a felony, or”, inter alia, in the commssion of a
| awf ul act but “w thout due caution and circunspection”. 18 U S. C.
8§ 1112(a). This has been interpreted as adopting the comon | aw
appr oach. Browner, 889 F.2d at 551-53. The offender’s nental
state is “not sufficiently culpable to neet the traditional malice

requi renents [for murder]”; instead,

the requisite nental state is reduced to

“gross” or “crimnal” negl i gence, a
culpability that is far nore serious than
ordinary tort negligence but still falls short
of t hat nost extreme reckl essness and
wantonness required for “depraved heart”
mal i ce.

|d. at 53. For federal involuntary mansl aughter, therefore, a jury
must find the defendant

(1) act[ed] with gross negligence, neaning a
wanton or reckless disregard for human life,
and (2) [had] know edge that his or her
conduct was a threat to the life of another or
know edge of such circunstances as could
reasonably have enabled the defendant to
foresee the peril to which his or her act
m ght subj ect anot her.

13



| d. (enphasis added) (quoting United States v. Fesler, 781 F.2d
384, 393 (5th Cir.), cert. denied, 476 U S. 1118 (1986)).

The Uniform Code of MIlitary Justice provides that killing
anot her by “cul pable negligence” constitutes i nvol unt ary
mansl aughter. 10 U. S.C. 8 919(b). Such negligence is an “act or
om ssi on acconpani ed by a cul pable disregard for [its] foreseeable
consequences”. Manual for Courts-Martial, United States, p. |V-65,
1 44.c(2)(a)(i)(2002) (Appendix A). A defendant need not be
subj ectively aware of the risk posed by his conduct in order to be
guilty of involuntary mansl aughter under the statute. See United
States v. Oxendine, 55 MJ. 323, 326 (2001) (quoting United States
v. Brown, 22 MJ. 448, 450 (C. M A 1986) (accused need not “be
aware of the substantial risk he is creating, but only that a
reasonabl e person woul d have realized the risk”)).

At |east 24 state statutes follow the Mddel Penal Code’s
definitions of recklessness and negligence. See, e.g., ALA CoE §
13A-2-2; ALASKA STAT. § 11.81.900; AR z. Rev. STAT. ANN. 8§ 13-105; AR
CooE ANN. 8§ 5-2-202; Coo. Rev. STAT. ANN. 8§ 18-1-501. And at |east
20 state crimnal codes require a consciousness of risk, or
reckl essness, for involuntary mansl aughter. 2 LAFAVE, 8§ 15.4(a) 523
n.18; see, e.g., ALA CobE 8§ 13A-6-3; ALASKA STAT. 8§ 11.41.120; AR Z
Rev. StaT. ANN. 8§ 13-1103; ARK. CobE ANN. 8§ 5-10-104; Coo Rev. STAT.
ANN. § 18-3-104. Fourteen States have codes with a single

mansl| aughter statute requiring recklessness. See, e.g., ALA CooE
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8§ 13A-6-3; ALASKA STAT. § 11.41.120; ARz Rev. STAT. ANN. § 13-11083;
ARK. CoDE ANN. § 5-10-104; CoLo. Rev. STAT. § 18-3-104(1)(a). Nineteen
States have crimnal codes with a separate crimnally negligent
hom ci de statute requiring negligence. See, e.g., ALA CooE § 13A-
6-4; ALASKA STAT. § 11.41.130; AR z. REv. STAT. ANN. § 13-1102; ARK. Cope
ANN. 8 5-10-105; Coo Rev. STAT. ANN. 8§ 18- 3-105. On the other
hand, approximately 13 state crimnal codes “provide no clear
definition of the standard or else utilize a standard which at
| east appears to be sonewhat different than that in the Mbdel Penal
Code”. 2 LAFAVE, 8§ 15.4(a) 523; see, e.g., CaL. PenaL CooE § 192
(“wmthout due caution and circunspection”); MNN STAT. ANN. 8§
609. 205 (“cul pabl e negligence”, under which it is sufficient that
reasonabl e person woul d recogni ze strong probability of injury);
Mss. CobeE ANN. 8 97-3-47 (“cul pabl e negligence”); PA CoNs. STAT. ANN.
tit. 18 8 2504 (“reckless or gross negligence”).

The Governnent cites case |law fromnine States supporting an
i nvol unt ary mansl aughter nens rea | ower than consci ous di sregard of
substantial risk, or recklessness. See, e.g., State v. Bennett,
658 A 2d 1058, 1064 (Me. 1995) (permtting conviction for failure
to be aware of risk rises to gross deviation fromstandard); People
v. Jackson, 364 N W 2d 310, 311 (Mch. C. App. 1985) (gross
negl i gence does not require defendant be personally aware of

danger; danger need only be “apparent to the ordinary mnd”’); State

v. Quilliot, 22 P.3d 1266, 1272-73 & n.5 (Wash. Ct. App. 2001) (for
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second- degr ee mansl aughter, crim nally negligent defendant need not

be subjectively aware of risk).

Al t hough sone state codes incorporate comon | aw definitions
of mansl aughter, and a small mnority of States have enbraced a
possi bl e crim nal negligence nens rea for invol untary mansl aughter,
the nodern trend defines involuntary manslaughter as involving
r eckl essness. Accordingly, we hold that generic, contenporary
mansl aughter (including involuntary manslaughter) requires a
reckl essness nens rea. Therefore, because crimnally negligent
hom ci de under Texas | aw does not enpl oy the reckl essness nens rea
necessary for generic mansl aughter, it is not its equivalent and is
not the subpart (11) enunerated mansl aughter crinme of violence.

L1,

For the foregoing reasons, Dom nguez’ conviction is AFFI RVED,
his sentence is VACATED, and this case is REMANDED for
resent enci ng.

AFFI RVED | N PART; VACATED I N PART; REMANDED
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CHARLESW. PICKERING, SR., dissenting.

The mgjority correctly statesthat the issue inthis caseiswhether for “ Sentencing Guidelines
purposes, criminaly negligent homicideunder Texaslaw isequivaent to mansaughter and, therefore,
an enumerated crimeof violenceunder Guidelines§2L.1.2.” Becausel am persuaded that criminally
negligent homicide under Texaslaw isequivaent to mandaughter as set forth in Guidelines§ 2L 1.2,
| respectfully dissent.

The majority concludes that Taylor v. United Sates, 495 U.S. 575 (1990), compels us to
examine other authorities (including surveying the laws of al 50 states) to determine the generic
contemporary definition of mandaughter. | respectfully disagree. | think all that is necessary for us
to determine iswhat the drafters of the Guidelines meant when they used the word “ mand aughter”
in§2L1.2.

The Taylor case is distinguishable from this case in two respects. First, Taylor involved a
federa criminal statute, not the Guidelines. Secondly, Taylor involved determining the meaning of
theword “burglary” as used in the federal crimina statute, not the word “manslaughter” as used in
the Guidelines. In Taylor the petitioner’s sentence had been enhanced because of a previous
convictionfor burglary. Taylor, 495 U.S. at 579. The petitioner argued that burglary asused in the
federal enhancement statute should be interpreted according to the common law. 1d. at 596.

Since the common law was developed, the word “burglary” has undergone a much greater
transformation in meaning than has the word “mandaughter.” “Burglary” was defined by the
common law to be “the breaking and entering of the dwelling house of another in the nighttime with

theintent to commit afelony.” Id. at 582 n.3. The common and generic meaning of “burglary” today



is the unlawful entry of any building, whether dwelling or business, whether in the nighttime or
daytime. Id. at 598. Some stateshavelabeled crimina statutesinvolvingillegal entry to automobiles,
boats, booths, tents, vessels, railroad cars, and vending machines as burglary, offenses that
traditionally were never considered asthe crime of burglary. 1d. at 599. Consequently the definition
of burglary has undergone atremendous transformation. At common law manslaughter was defined
asthe unlawful killing of a human being without maice aforethought. Black's Law Dictionary still
defines mandaughter as “[t]he unlawful killing of a human being without malice aforethought.”
BLACK’SLAW DICTIONARY 976 (7th ed. 1999).

Over the years mandaughter was divided into involuntary and voluntary manslaughter.
Generdly, involuntary manslaughter has covered caseswheredeathwasnot intended or foreseen, and
voluntary manglaughter has included all other homicides except those that constitute murder.

| perceive the correct solutionisto determine what the writers of the Guidelines understood
theword “mandaughter” to mean. Thiswasthe approach taken by thiscourt in United Statesv. Fry,
51 F.3d 543 (5th Cir. 1995). Focusing on the intent of the Guidelines' drafters, the court wrote that
“the drafters of the guidelines clearly indicated that mandaughter was to be considered a ‘ crime of
violence” Since the commentary to section 4B1.2 makes no distinction between voluntary and
involuntary mandaughter, we hold that both are included.” Id. at 546. Accordingly, it is not the
court’s responsibility to determine the generic meaning of manslaughter but to determine what the
authors of the Guidelines intended.

Reading other sections of Sentencing Guidelines that deal with manslaughter makesiit clear

to me that the writers of the Guidelines understood involuntary manslaughter to include both
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criminally negligent and reckless conduct. Guidelines § 2A 1.3 provides the base offense levels for
voluntary mandaughter. Guidelines 8 2A1.4 provides:

| nvoluntary M anslaughter

@ Base Offense Levd:
D 10, if the conduct was criminally negligent; or
2 14, if the conduct was reckless.

U.S.S.G.§ 2A1.4 (2002).

When the Guidelines writers included the crime of mandaughter as an enumerated crime in
Guidelines§2L 1.2 subpart 11, it did not differentiate betweeninvol untary mand aughter and voluntary
mandaughter. As noted, the Fifth Circuit in Fry concluded that “mandaughter” includes both
“voluntary” and “involuntary mandaughter.” In fact, the parties agree that the term “mandaughter”
includesboth “voluntary” and “involuntary mandlaughter.” If the Guidelineswritershad intended for
mandlaughter to be limited, they could easily haveinserted the word “voluntary” in front of theword
“mandaughter” or inserted a parenthetical, “ involuntary mandaughter not included.” Instead, they

drew no distinctions. | see no reason for this Court to impose distinctions that the drafters did not.

The Guidelines clearly delineate involuntary mandlaughter as including negligent homicide.
Since “mandaughter” includes both “voluntary” and “involuntary mandlaughter,” and since
“involuntary mandaughter” is recognized by the Guidelines as including “negligent homicide,” our
inquiry should proceed no further.

The Sentencing Guidelines were intended to make sentencing easier and ssimpler, not more
complicated and difficult. | know of no other court that has goneto the extent to survey the statutory

laws of all 50 states in order to arrive at a consensus definition in a Guidelines case. Because |
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conclude that neither Taylor nor the Guidelines require such a survey, and because | think the
Guidelines themsel ves disclose the meaning intended by the Guidelines writers, | would affirm the

sentence. Accordingly, | respectfully dissent.
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