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DUHE, Circuit Judge:

Plaintiff Propul sion Technol ogies d/b/a PowerTech! Marine
Propellers (“PowerTech”) markets small steel boat propellers
manuf actured by a unique “segnented blade” tooling technique.
Def endant Attwood Corporation fornmerly operated a foundry and
produced rough castings of propellers for PowerTech. A jury found
that Attwood breached a contract with PowerTech, fraudulently
i nduced Power Tech to enter into the contract, and m sappropri ated
trade secrets. It awarded Power Tech actual and punitive danages.
After post trial notions, the district court denied a request by

Power Tech for attorney’s fees and entered judgnent in an anount



reflecting the damages awarded for fraudulent inducenent,
m sappropriation of trade secrets, and punitive damages, but not
contract danmages.! Attwood appeal s, contesting each cl ai mon which
damages were awarded, and Power Tech cross appeal s, contesting the
ruling on attorney’s fees and asking for reinstatenent of contract
damages.

Because the agreenent is unenforceable under the statute of
frauds as a transaction in goods wth no ascertainable quantity
term we reverse and render.

| . FRAUDULENT | NDUCEMENT CLAI M

At the close of PowerTech's evidence, Attwood noved for
judgnent as a matter of law urging that the Texas Uniform
Comrercial Code governed the parties’ agreenent and that its
statute of frauds bars recovery.? The statute of frauds bars
recovery under a sales contract that |acks a witten quantity term
or awitten specification that the buyer will purchase exclusively
fromthe seller.® Attwood points out that the agreenent at issue,
a letter of January 28, 1997, specifies no quantity of propellers
nor contains any exclusivity provision.

But the district court denied the notion, refusing to hold as

1 The judgnent recites all the itenms awarded by the jury but
elimnates sonme duplication, ordering entry of judgnent for
$7,147,682, which is the total of the awards for fraudul ent
i nducenent ($366,771 in out-of-pocket damages and $1, 440,571 in
| ost profits), msappropriation of trade secrets ($175,000), and
punitive damages ($5, 165, 340).

2 27 R 669, 673; 17 R 1873-78.

3 Tex. Bus. & Com Code Ann. § 2.201 (a) (West 1994) (discussed
infra subpart D).



a matter of law that the U C. C. governed the agreenent. To the
contrary, the court determned that the UCC did not apply
because the contract was not a sale of “goods.”* The district
court held that the agreenent was a “hybrid contract” for both
services and goods, and that the predom nant purpose of the
contract was the provision of “services” rather than the sale of
“goods.”> If correct, the common |l aw rather than the U C C. woul d
apply, and the statute of frauds —found in section 2.201 of the
U C. C —would be inapplicable.

A, Wi ver.

Power Tech first contends that Attwood has wai ved the statute-
of -frauds defense as it relates to fraudul ent inducenent. At its
first notion for judgnent as a matter of |law, Attwood urged the
st at ut e- of -frauds def ense but only on the breach-of -contract cl aim
Attwood did not argue that the statute of frauds could bar the
fraud claim as well as the contract claimuntil it renewed its
nmotion for judgnent as a matter of |aw

We need not determ ne whether Attwood preserved the precise
argunent that the statute of frauds would bar the fraudul ent
i nducenent cl ai mbecause Attwood preserved the i ssue otherwise with
the notion it made. One of the expressed bases for its notion for

judgnent as a matter of law on the fraud claimwas insufficient

4 The court had earlier ruled on Attwood’s notion for partia
summary judgnent that the UCC governed this agreenent as a sal e of
“goods.” 14 R 3030. By stipulation based on other concessions,
this early ruling was vacated. 14 R 2945.

> 28 R 753-54.



evi dence that PowerTech relied on any msrepresentations to its
detrinent.® This nakes any issues preserved on the invalidity of
the contract dispositive of the fraud clai mbecause, “[w]ithout a
bi ndi ng agreenent, there is no detrinental reliance, and thus no
fraudul ent inducenent claim?”’

St eve Powers, Power Tech’s principal, testifiedthat he entered
the contract in reliance on Attwood's representations.? A
fraudul ent inducenent claim “presupposes that a party has been
induced to enter a contract.”?® I f PowerTech did not incur a
contractual obligation under the statute of frauds, then it would
not have been “induced” to do anything.!® There nust remain a
legally sufficient basis to support a finding of detrinental
reliance to uphold the jury verdict on the fraud claim This issue
was preserved in Attwood s notion. Whet her the contract claim
fails under the statute of frauds was al so indisputably preserved
in Attwood’s notion. |f PowerTech's contract claimfails under the
statute of frauds, then Attwood’s notion for judgnent should have
been granted with respect to the fraud claim as well because no
reasonable jury could find detrinmental reliance. W find no waiver
of any of these issues.

B. St andard of Revi ew.

6 17 R 1861, 1871
" Haase v. d azner, 62 S.W3d 795, 798 (Tex. 2001).

8 24 R 128.
°® Haase, 62 S.W3d at 797-98.
00 1d. at 798.



Attwood contests the ruling onits Rule 50 notion for judgnent
as a matter of law. Wether a contract is predom nantly for goods
or services can involve issues of fact as well as law, but the
district court found no facts in dispute on the issue.! Review ng
the denial of the notion for judgnent as a matter of |aw, we enpl oy
the sane standard as the trial court.? A Rule 50 notion for

judgnent as a mtter of law “is a challenge to the |ega
sufficiency of the evidence supporting the jury's verdict.”?13

C. Legal Sufficiency of the Evidence.

We agree with the district court that the evidence on whet her
the contract was a transaction in goods is undi sputed and does not
create an issue of fact for a jury. The interpretation of the
contract is a question of law, further, as the district court
stated, pertinent undisputed facts are “the basics of the process
i nvol ved in producing propellers, the fact that Plaintiff provided
the tooling needed to produce castings and . . . [the fact] that

the castings provided by Attwood were finished and nade into

propellers by the Plaintiff.”

1128 R 754. See BMC Indus., Inc. v. Barth Indus., Inc., 160
F.3d 1322, 1331 (11th Gr. 1998) (question whether a contract is
predom nantly for goods or services is generally one of fact, but
when there is no genuine issue of material fact, a court nay
determne the issue as a matter of |law), cert. denied, 526 U S.
1132, 119 S. C. 1807, 143 L.Ed.2d 1010 (1999).

2 Hltgen v. Sunrall, 47 F.3d 695, 699 (5th GCr. 1995).

13 1d.; see also Fed. R Civ. P. 50(a)(court may grant notion
against a party if “there is no legally sufficient evidentiary
basis for a reasonable jury to find for that party.”).

1428 R 754.



The Texas U.C.C. applies to transactions “in goods.”'™ Qur
initial inquiry is whether the undisputed facts conclusively
establish that the contract was a transaction in goods. The U C C

definition of "goods" 1is all things (including specially
manuf act ur ed goods) which are novable at the tinme of identification
to the contract for sale.”! This definitionis broad.! One of the
declared purposes of the Code is “to sinplify, clarify and
noderni ze the |aw governing conmmercial transactions. It is a

general body of |aw intended as a unified coverage of its subject

matter.”® As the Seventh Circuit has stated,

[ T] he scope of coverage of "goods" is not
o narrow . . . but instead should be
viewed as being broad . . . so as to carry out
the wunderlying purpose of the Code of
achi evi ng uni formty in comer ci al

transacti ons. The Code, which by its own

terms, 8 1-102, is to be liberally construed,

should be uniformy applied to achieve its

pur poses. 1°
Under the Code manufacture-and-sale contracts are not even
considered “hybrid” contracts; rather, by the very definition in
the statute, a transaction in “goods” enconpasses a seller’s

manuf act ure and sal e of products. ?°

15 Tex. Bus. & Com Code Ann. § 2.102.
6 1d. §8 2.105(a).

17 Associ ates Discount Corp. V. Rattan Chevrolet, Inc., 462
S.W2d 546, 549 (Tex. 1970).

18 |d. at 548 (citation omtted).

19 Pittsburgh-Des Mines Steel Co. v. Brookhaven NManor Water
Co., 532 F.2d 572, 580 (7th Cr. 1976) (footnote omtted).

20 Tex. Bus. & Com Code Ann. § 2.105(a).
6



Power Tech has enphasized the facts that Attwod used the
buyer’s trade secrets and enpl oyed the buyer’s tooling to nake the
castings. These elenents do not prevent Attwood from bei ng deened
a manufacturer of “goods.” The fact that a manufactured itemis
customdesi gned for the buyer’s needs and i s not readily nmarketabl e
to others is not dispositive — manufactured goods are still
“goods. "2

The district court was inpressed with the service aspect of
the contract. True, Attwood was required to provide foundry
services and insure quality control. But labor is “an input into
t he manuf acture of every good.”? Manufacture al ways invol ves sone
servi ces, such as engi neering, design, fabrication and i nspection. 23
““"Services . . . always play an inportant role in the use of
goods, whether it is the service of transformng the raw materials
into sone usabl e product or the service of distributing the usable

product to a point where it can easily be obtained by the

2l The U.C.C. specifically addresses the circunstance of goods
“to be specially manufactured for the buyer and . . . not suitable
for sale to others in the ordinary course of the seller’s
busi ness.” Tex. Bus. & Com Code Ann. 8§ 2.201(c)(1). See also,
e.g., Custom Controls Co. v. Ranger Ins., 652 S.W2d 449, 451-52
(Tex. App.—+Houston [1t Dist.] 1983, no wit) (well head control
panel s specifically designed for and constructed to neet particular
needs of custoner, not readily nmarketable to anyone else, were
“goods”); Pittsburgh-Des Mines Steel, 532 F.2d at 580 (contract
for design, manufacture, and erection of mllion-gallon water tower
was for “goods”); Kline lron & Steel Co., Inc. v. Gay
Comuni cations Consultants, Inc., 715 F.Supp. 135, 138 (D. S.C
1989) (erection of tv tower was sal e of “goods,” although designed
and engi neered for custoner).

22 Mcro Data Base Sys., Inc. v. Dharma Sys., Inc., 148 F.3d
649, 655 (7th Cr. 1998).

2 Kline lron, 715 F.Supp. at 139.

7



consuner.”’ "2

We concl ude that Attwood’s furnishing the propeller castings

was i ndeed a sale of “goods.” As stated about a water tower in the
Seventh Circuit case noted above, “In the words of the UCC this was
a ‘novable’ ‘thing’ ‘specially manufactured.’ That which [the

seller] agreed to sell and [the purchaser] agreed to buy was not
servi ces but goods as defined inthe U C C. "2 The sane can be said
much nore easily of these castings.

D. Hybrid Anal ysis: Dom nant Factor of Transaction.

As nmentioned, we find the hybrid analysis enployed by the
district court inapposite to such a contract. Wre we to enpl oy
the hybrid anal ysis, however, we would reach the sane result. "In
such hybrid transactions [such as buil ding contracts involving the
sal e of both services and material s], the question becones whet her
the dom nant factor or essence of the transaction is the sale of
materials or of services."?® W hold alternatively that, under the
hybrid analysis, the evidence conclusively establishes that the
dom nant factor of this contract was a sal e of goods.

Unli ke many hybrid contracts deened to be predom nantly for
services, this contract does not have as an inportant aspect sone

installation or construction to be conpleted by the seller after

24 1d. (quoting Bonebrake v. Cox, 499 F.2d 951, 958-59 (8th Cir
1974) (quoting Robert J. Nordstrom Handbook of the Law of Sal es 40,
47 (1970))).

25 Pittsburgh-Des Mines Steel, 532 F.2d at 580.

2% GWL, Inc. v. Robichaux, 643 S.W2d 392, 394 (Tex. 1982),
overrul ed on other qgrounds by Ml ody Hone Mqg. Co. v. Barnes, 741
S.W2d 349 (Tex. 1987).




delivery. W easily distinguish such contracts as, for exanple, to
install flooring? or a drainage system?2 to build a house,? to
conplete a chimey,* or to construct or install a sw nmm ng pool 3
or a shingled roof.3 Even though such contracts include the cost
of materials, they are considered primarily for rendition of
services, wth goods being only incidental.

Even where the production of goods is | abor-intensive and the
cost of goods is relatively inexpensive, such as for wedding

phot ographs®* or custom conputer software,® jurisprudence has

27 Ranger Constr. Co. v. Dixie Floor Co., Inc.

, 433 F. Supp. 442,
445 (D.S.C. 1977).

28 Peltz Constr. Co. v. Dunham 436 N.E 2d 892, 894 (Ind. App.
4th Dist. 1982).

2% GWL, 643 S.W2d at 394 (alternative hol ding).

30 Cacace v. Morcaldi, 37, 435 A 2d 1035, 1038 (Conn. Super
1981) .

38 @ulash v. Stylarama, Inc., 364 A 2d 1221, 1223 (Conn. C. P
1975), and Ben Constr. Corp. v. Ventre, 257 N Y. S. 2d 988, 989 (N. Y.
App. Div. 1965), each decided the service elenent of installing or
constructing a swi mm ng pool predom nated. Chlan v. KDI Syl van
Pools, Inc., 452 A 2d 1259, 1261 (Md. 1982), held that an i n-ground
pool nmade of concrete is not a "good" because it was nhever
si mul taneously “novabl e’ and existing. But where a prefabricated
pool was set into an excavated site, R ffe v. Black, 548 S W2ad
175, 177 (Ky. App. 1977), viewed the agreenent as one primarily for
“goods.”

32 Montgonery Ward & Co., Inc. v. Dalton, 665 S.W2d 507, 511
(Tex. App.-El Paso 1983, no wit).

3 Carpel v. Saget Studios, Inc., 326 F. Supp. 1331, 1333 (E. D
Pa. 1971) (delivery of photographs would be a sale of “goods”).

3 RRX Indus., Inc. v. Lab-Con, Inc., 772 F.2d 543, 546 (9th
Cr. 1985) (“[S]al es aspect of [custom software package]
predom nates. The enployee training, repair services, and system
upgradi ng were incidental to sale of the software package and did
not defeat characterization of the systemas a good.”); Mcro Data

9



considered the contracts for production and delivery to be
transactions predom nately in “goods.” This contract would have to
be much nore service oriented for its “essence” or “dom nant”
factor to be the furnishing of services.

One Power Tech point of enphasis is that Attwood produced only
unfini shed “ugly duckling” castings, that is, rough castings that
requi red refinenment by PowerTech before marketing. Power Tech’ s
finishing process involved checking pitch, machining the interior,
grindi ng, balancing, polishing, and adding serial nunbers and a
rubber clutch.® The unfinished aspect is not dispositive. The
U.C.C. makes no exception for goods that require servicing before
t hey can be used. 3 Even natural resources and raw materials are
considered “goods.”®* The U C C. definition plainly enconpasses

unfi ni shed products. 38

Base S., 148 F.3d at 654; Colonial Life Ins. Co. of Anerica v.
Electronic Data Sys. Corp., 817 F.Supp. 235, 239 (D.N.H 1993);
ePresence, Inc. v. Evolve Software, Inc., 190 F. Supp. 2d 159, 163
(D. Mass. 2002).

% 24 R 53, 61-63.

3 Meyers v. Henderson Constr. Co., 370 A 2d 547, 549-50 (N.J.
Super. Law Div. 1977) (holding that prefabricated but di sassenbl ed
overhead doors which were useless w thout substantial anount of
| abor by seller in assenbling and installing were nonethel ess
"goods").

37 According to the U CC, “*CGoods’ also includes the unborn
young of animals and growing crops and other identified things
attached to realty as described in the section on goods to be
severed from realty 7 Tex. Bus. & Com Code Ann
§ 2.105(a).

% See, e.09., Valley Iron & Steel Co. v. Thorin, 562 P.2d 1212,
1215 (Or. 1997) (castings of hoedad <collars to be later
i ncorporated into tree-planting tools by joining wooden handl e and
met al bl ades were indisputably “goods”).

10



Moreover, the additional work described was to be done by
Power Tech, not by Attwood. Qur focus is what Attwod was
provi ding. Wen a nmaterial man deliver materials to be i ncorporated
or constructed by a buyer or general contractor, the things are
“goods” sol d*; services to be provided | ater by others are not even
considered in that determ nation. Services provided by Power Tech
do not affect our conclusion that in the transaction at issue
At t wood was predom nately providing “goods.”

Power Tech asks us to follow a Texas appellate case, Printing

Center of Texas v. Supermind Publishing Co.* Considering a

contract to print books, the Printing Center court “indulge[d] in

t he doubtful assunption that [the U C C. ] governed the contract,”
while opining that the dom nant factor was actually services.*
We do not believe the Texas Suprene Court would follow that dictum
to hold that the service elenment predom nates in this contract. *

Qur conclusion in this hybrid analysis is supported not only

% E.g., Westech Eng’g, Inc. v. Clearwater Constructors, Inc.,
835 S.W2d 190, 194 (Tex. App.-Austin 1992, no wit) (wastewater-
treatnment equi pnent provided by subcontractor to the general
contractor constructing a treatnent plant); Gty of Salemex rel.
NuEqui table Leasing Co. v. Cearwater Constr. Co., 735 P.2d 373,
374 (Or. App. 1987) (rock products for buyer’s construction
project); Custom Controls, 652 S.W2d at 452 (custom manufact ured
wel | head control panels to be delivered to agent for gas conpany).

4 Printing Center of Texas, Inc. v. Supermnd Pub. Co., Inc.,
669 S.W2d 779 (Tex. App.-Houston [14 Dist.] 1984, no wit).

4 1d. at 782-83.

42 More persuasive in our opinionis a case that surveyed U C. C
cases on printing and determ ned that publishing a nagazi ne was
providing “goods.” Goss Valentino Printing Co. v. Cdarke, 458
N. E. 2d 1027, 1029-30 (Ill. App. 1st Dist. 1983).

11



by the circunstances surrounding the contract, but also by the
contractual |anguage and the nature of the goods at issue. Every
aspect of the letter agreenent points to the fact that it is for
manuf acture and delivery of a “product.” It repeatedly refers to
the “product,” and its very purpose is to describe the terns of
Attwood’ s “production” of stainless steel propellers to PowerTech.
The contract requires Attwood to cover “propellers produced” with
product liability insurance. Finally, Attwood warrants the
propel |l ers produced for Power Tech agai nst defects in materials and
wor kmanshi p. # These provi sions contenpl ate t hat key el enent i s not
services but the products or “goods.”* The only provisions
renotely related to services are the requirenents for quality
testing and nmai ntenance of quality standards and a nention of
“direct production |abor costs” — the very |abor and services
i nvol ved in manufacturing the “goods.”

Q her factors supporting our conclusion are that the letter

call s Power Tech a “custoner” of the foundry, * and that Attwood was

3 pPl. ex. 19.

4 See, e.0., Bonebrake v. Cox, 499 F.2d 951, 958 (8" Cir. 1974)
(termnology in contract for sale and installation of bowing
alley, referring to “equi pnent” and to |lanes free from*“defects in
wor kmanshi p and materials,” is peculiar to “goods” and does not
conport with contract for rendition of services).

4 Bailey v. Montgonery Ward & Co., 690 P.2d 1280, 1282 (Col o.
App. 1984) (recognizing that a contract that identifies one of the
parties as the "custoner" signals a transaction in goods); cf.
Ranger Constr., 433 F. Supp. at 445 (contract’s reference to
def endant as “subcontractor” rather than material man i s one factor
establishing that flooring installation contract is for
construction not goods).

12



pai d per casting.“® Finally, the fact that novable goods are
i nvol ved is another “hallmark of a contract for goods rather than
services.” ¥

The undi sput ed facts concl usively establish that the dom nant
factor or essence of the contract is the sale of “goods” —nanely,
the delivery of a quality casting to PowerTech. The contract is
t hus governed by the U C. C. under our alternative analysis as well.
E. No Detrinental Reliance wthout a Contract.

Havi ng determ ned that the U C. C governs this case, we next
apply the statute of frauds to the contract. The Texas statute of
frauds states in relevant part: “[T]he contract is not enforceable

beyond the quantity of goods shown in [the] witing.”* The
formality of witten quantity term is satisfied by a witten
specification that buyer will buy exclusively fromseller or will
buy its “requirenents” from seller.? Steve Powers, PowerTech’s
principal, testified that he believed exclusivity was the parties’

intent.% But under the statute of frauds an exclusivity provision

4  Bailey, 690 P.2d at 1282 (factor suggesting that primary
purpose of contract was sale of goods was that plaintiff was
charged only price of tires, with no charge for installation);
Triangle Underwiters, Inc. v. Honeywell, Inc., 604 F.2d 737, 743
(2d Gr. 1979) (bill for purchase price wthout bill for
installation services is “recognized indicia” of contract for
goods.)

4 BMC Indus., 160 F.3d at 1330.

48  Tex. Bus. & Com Code Ann. § 2.201(a).

49 |1d. § 2.306; see also Merritt-Canpbell, Inc. v. RxP Products,
Inc., 164 F.3d 957, 963 (5th Cr. 1999)(recogni zing applicability
of statute of frauds to option and requirenents contracts).

0 24 R 127,
13



or quantity termnmust be “witten.”% This contract states nerely
that Attwood “agrees to establish m ni numorder requirenents which
are suitable to [ Power Tech] and Attwood . . . on an annual basis,
beginning in June of 1997."% Because it lacks any prom se by
Power Tech to purchase an ascertai nable quantity, the agreenent is
not enforceable for |lack of consideration or nutuality.?>3

Power Tech contends that the statute of frauds does not bar
recovery because partial performance nmakes the contract
enforceabl e. |ndeed an exception to the formal requirenents of the
statute of frauds is nmade for partial performance “wth respect to
goods for which paynent has been nade and accepted or which have
been recei ved and accepted.”® This case does not fall within that
exception, however, because the dispute does not concern goods
accepted or for which paynent has been nmade and accept ed.

We uphold a jury verdict unless thereis no legally sufficient

51 Tex. Bus. & Com Code Ann. 8§ 2.201 (requiring witten
quantity term; Eastern Dental Corp. v. Isaac Masel Co., Inc., 502
F. Supp. 1354, 1363 (E.D. Pa. 1980) (statute of frauds' requirenent
of a witing applies to requirenents contracts), cited wth
approval in Merritt-Canpbell, 164 F.3d at 963.

2 pl. ex. 19.

% Wllard, Sutherland & Co. v. United States, 262 U S. 489,
493, 43 S. . 592, 594 (1923); Md-South Packers, Inc. .
Shoney's, Inc., 761 F.2d 1117, 1120-21 (5th Gr. 1985) (w thout
buyer’s comm tnent to purchase exclusively fromthe seller either
buyer’s entire requirenents or up to a specified anount, a
requi renents contract fails for want of consideration).

* Tex. Bus. & Com Code Ann. § 2.201(c)(3); see also Comment 2
followng § 2.201: “‘Partial performance’ as a substitute for the
requi red nmenorandum can validate the contract only for the goods
whi ch have been accepted or for which paynent has been nmade and
accepted.”

14



evidentiary basis for a reasonable jury to find as the jury did.?>®
Wt hout an ascertainable quantity term the evidence provides no
basis for a reasonable jury to determne the obligations of the
parties. As discussed above, “[without a binding agreenent, there
is no detrinental reliance, and thus no fraudul ent inducenent
claim”> Because the foundational contract clai mhas not survived,
there remains no |l egally sufficient basis to support a jury verdict
for PowerTech on the fraud claim Under Rule 50 standards,
At twood’ s noti on shoul d have been granted with respect to the fraud
cl ai m because no reasonable jury could find detrinental reliance.
1. M SAPPROPRI ATI ON OF TRADE SECRETS.

Attwood also noved for judgnent as a matter of law on
Power Tech’s claim for m sappropriation of trade secrets. Qur
review of the record convinces us that PowerTech did not establish
proof of use of trade secrets and loss resulting from that use
sufficient to create a jury issue on the claim?®

Power Tech argues that a reasonabl e i nference of Attwood s use
arose from the testinony of Kenper Mrrow, that producing

Power Tech’ s propel l ers “kind of gave [Attwood] the ability to | earn

% Fed. R Cv. P. 50(a)(1).
% Haase, 62 S.W3d at 798.

57 See Avera v. Cark Mulding, 791 S.W2d 144, 145 (Tex. App.
—Dallas 1990, no wit) (one el enent of proof of m sappropriation
of trade secrets is “proof . . . that the defendant used the trade
secret w thout authorization fromthe plaintiff”); Metallurqical
Indus. Inc. v. Fourtek, Inc., 790 F.2d 1195, 1205 (5th G r. 1986)
(recogni zing commerci al use as an elenent of the tort).

15



how to nake them "% That testinony does not describe use of a
trade secret. In fact none of the wtnesses asked about
Power Tech’s trade secrets were able to support the claim that
Attwood used Power Tech’s secret design, tooling, or engineering.?>®
To the contrary, Steve Powers pointed out two design differences
notable in Attwood' s smal | propellers.® Powers also testifiedthat
ot her propeller mnufacturers use tool designs different from
Power Tech’s. % This record forecloses an inference of msuse of
trade secrets relating to PowerTech’s design of tools or
propel | ers.

Nor was there evidence of damages (PowerTech’s | oss or anyone
else’s gain) fromthe use of confidential designs sufficient to
sustain a damage award. PowerTech’s own expert Charles Cunmm ngs
measured Attwood's profits from sales of Attwood’'s own |ine of
propellers, but the mssing link for recovery of such danmages
remai ns: there is no evidence that Attwood used trade secrets to
generate those profits.® The evidence is insufficient to support
the verdict, because PowerTech failed to neet its burden of proof
on each of the elenents of the claim Accordi ngly, Attwood’s

nmotion for judgnent as a matter of lawis neritorious wth respect

8 26 R 314,

9 See testinony of fornmer product engineer for Attwood, M.
Cerlach (27 R 733-34) and M. Charles Cunm ngs (27 R 606-07).

0 24 R 122,
60 24 R 65; see also id. at 54-57.
62 27 R 606-07.
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to the claimfor m sappropriate of trade secrets.
[11. PUN TI VE DAMAGES

W need not attend the choice-of-law argunents on punitive
damages because punitive damages cannot be awarded w thout a
supporting tort claim®3

V. CROSS APPEAL: ATTORNEY' S FEES AND BREACH OF CONTRACT.

The district court entered a noney judgnent that did not
i nclude damages the jury awarded for breach of contract.®
Power Tech asks us in its cross-appeal to reinstate the verdict on
the contract damages if we reverse its fraud recovery. The
district court also held that under conflicts of |aws, Texas |aw
woul d not govern the question of attorney’s fees. Another aspect
of Power Tech’ s cross-appeal asks us to reverse the court’s choi ce-
of-law ruling so that attorney’s fees should be avail abl e under
Texas | aw.

Both aspects of the cross appeal presuppose an enforceable
contract. The statute of frauds thus forecloses the possibility of
Power Tech attaining either prayer for relief on its cross appeal.

V. CONCLUSI ON
We reverse the judgnent entered on the verdi ct because w t hout

an underlying contract, the claim for fraud in the inducenent

63 See Tex. Cv. Prac. & Rem Code 8§ 41.004(a)(exenpl ary danmages
may be awarded only if actual danages are awarded); see also id.
8§ 41.004(a)(requiring proof by clear and convincing that harm
resulted fromthe underlying tort).

64 The verdict item zed contract damages for “direct and
mtigation” in the amount of $967,099, and for lost profits in the
amount of $1,440,571 —the same figure awarded as lost profits
awar ded for fraudul ent inducenent.
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cannot survive. The evidence is insufficient for a reasonable jury
to find an enforceable contract or detrinmental reliance on any
m srepresentations. A dearth of evidence suggesting the use by
Attwood of confidential information or confidential design or any
| oss by such use precl udes Power Tech’ s recovery for
m sappropriation of trade secrets. Judgnent as a matter of |awfor
At t wood denying relief on those cl ains of Power Tech i s appropri ate.
Nor is relief available to PowerTech on its cross appeal.

REVERSED and RENDERED.
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