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John Donal dson, Loui siana prisoner # 92968, has noved this
court for leave to proceed in forma pauperis (IFP) on appeal from
the district court’s dismssal of his 42 U S.C. § 1983 suit as
frivolous and for failure to state a claimunder 28 U S. C
8§ 1915(e)(2)(B). In denying Donal dson’s notion to proceed |FP on
appeal, the magi strate judge certified that the appeal is not
taken in good faith, relying on the reasons given by the district
court in its order dism ssing Donal dson’s conplaint. Donal dson
chal | enges the magi strate judge’s decision. For the reasons
gi ven below, we hold that the magi strate judge did not have

jurisdiction to enter a final, appeal able order under 28 U.S. C



§ 1291, and we therefore remand Donal dson’s notion to the
district court.

Donal dson filed a 8 1983 conplaint with the district court
all eging that Lieutenant Ri chard Ducote violated his Fourteenth
Amendnent right to due process by denying hima copy of the
disciplinary report used against himin a prison disciplinary
proceedi ng and by denying hima copy of the witten sumary of
the disciplinary hearing. The conplaint was referred to a
magi strate judge, who recomended that the district court dismss
the case under 8 1915(e)(2)(B) because Donal dson coul d not
denonstrate that his disciplinary transfer to a maxi num security
cell block inplicated a constitutionally protected |iberty
interest. Donal dson objected to the nagistrate judge s report
and recommendation. After de novo review, the district court
adopted the report and di sm ssed Donal dson’s conpl ai nt both as
frivolous and for failure to state a claim

Donal dson tinely filed a notice of appeal but did not pay
the requisite filing fee, causing the magistrate judge to order
t hat Donal dson either pay the fee or file a notion under Rule
24(a)(3) of the Federal Rules of Appellate Procedure to proceed
as a pauper on appeal. Donaldson chose to file an | FP notion,
whi ch the magi strate judge denied under 28 U S.C. 8§ 1915(a)(3)
because she found that Donal dson’s appeal was not taken in good
faith. See FED. R App. P. 24(a)(3). By noving this court for
| FP status on appeal, see FED. R Arp. P. 24(a)(5), Donal dson is
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chal l enging the nmagistrate judge’ s certification order. See

Baugh v. Taylor, 117 F. 3d 197, 201-02 (5th Gr. 1997). In this

chal | enge, Donal dson does not argue that the nmagi strate judge

| acked the authority to enter this certification order.
Nevert hel ess, because the magistrate judge’'s authority to enter a
final, appeal able order inplicates this court’s jurisdiction, “we

must address it sua sponte even if it is not raised by the

parties.” Caprera v. Jacobs, 790 F.2d 442, 444 n.2 (5th Cr.

1986); see also id. at 445 (“[When the objectionis to

jurisdiction, it cannot be waived.”).
In general, it is well established that a magi strate judge’s
order is not “final” wthin the neaning of § 1291 and may not be

appealed to this court directly. See Trufant v. Autocon, Inc.,

729 F.2d 308, 309 (5th Cr. 1984). Odinarily, “the
recomendation of a magistrate judge is not a final decision and
does not in any way ‘dispose of’ a party’'s clains.” United

States v. Cooper, 135 F.3d 960, 963 (5th Cr. 1998) (discussing

the general grant of authority to nmagistrate judges when a case
is referred under 28 U S.C. 8 636(b)). A party dissatisfied with
a magi strate judge's decision may instead obtain relief by
objecting to the magistrate judge' s findings and recomendati ons,
thereby conpelling the district court to review his objections de
novo. See 28 U.S.C. § 636(b)(1)(C); Cooper, 135 F.3d at 962; cf.
FED. R Qv. P. 72(b). Congress has created a |imted exception
to this rule: “Under 28 U S.C. 8 636(c)(1), a district court,
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with the voluntary consent of the parties, may authorize a
magi strate [judge] to conduct proceedi ngs and enter final
judgnent in a case; such judgnent is then appealable to the
circuit court directly.” Trufant, 729 F.2d at 309. Because this
process requires the parties to waive their constitutional rights
to an Article Ill judge, we have held that a case does not fal
Within the jurisdictional anbit of 8 636(c) unless the parties’
consent to proceed before a nmagistrate judge is “clear and
unanbi guous.” Caprera, 790 F.2d at 444.1

After thoroughly reviewing the record, we find no evidence
t hat Donal dson consented to the nagistrate judge' s jurisdiction
to enter a final judgnment on his right to appeal IFP. W wll
not infer consent nerely from Donal dson’s conduct in appealing
directly fromthe magi strate judge’'s certification order—instead
of first filing an objection with the district court—because the
record does not reflect that he was notified of his right to

w t hhol d consent and retain his right to object to the magistrate

. Al t hough the Suprene Court held, in Roell v. Wthrow,
538 U.S. 580 (2003), that a party’s consent to proceed before a
magi strate judge under 8 636(c) need not be express—i.e., the
requi site consent can be inferred fromthe party’s conduct —t he
Court did not alter our rule that the party’s consent nust be
cl ear and unanbi guous. 1d. at 586 (holding that the parties had
““clearly inplied their consent’ by their decision to appear
before the Magi strate Judge, w thout expressing any reservation,
after being notified of their right to refuse and after being
told that she intended to exercise case-dispositive authority”).
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judge’s findings before the district court.? See Roell, 538 U.S.
at 587 n.4 (holding that “notice of the right to refuse the

magi strate judge is a prerequisite to any inference of consent”
under 8 636(c)(2)). Therefore, because the district court has
not entered a final, appeal able order adopting the magistrate
judge’s certification that the appeal is not taken in good faith,
we do not have jurisdiction over Donal dson’s notion to proceed

| FP. See id.; see also Anbrose v. Welch, 729 F.2d 1084, 1085

(6th Gr. 1984); cf. Jones v. Johnson, 134 F.3d 309, 311 (5th

Cr. 1998) (holding that, in cases not referred to a nmagistrate
j udge under 8§ 636(c), “the pivotal question is whether a given
duty assigned to a nagistrate judge is subject to neani ngful
review by the district judge,” and concluding that, when there
“was insufficient provision for review then the “magistrate
judge’s purported [decision] is inadequate to confer jurisdiction
on this court”).

Accordi ngly, we hold that Donal dson’s notion to proceed |IFP
is premature and we REMAND the case to the district court for the
limted purpose of reviewing the magi strate judge’'s certification
t hat Donal dson’s appeal is not taken in good faith and entering

an appropriate order. The Cerk of the district court shal

2 Moreover, in its certification order, the nagistrate
judge specifically advised Donal dson that he could “chall enge”
the certification by filing a notion to proceed IFP “with the
Clerk of the Court for the United States Court of Appeals for the
Fifth Grcuit.”



suppl enent the record on appeal with a certified copy of that

order. |If the district court rules that Donal dson’s appeal is
not taken in good faith, we will treat Donal dson’s existing
nmotion as applicable to the district court’s order and wll then

rule on the notion. W retain jurisdiction of Donal dson’ s appeal

pending the district court’s conpliance with our limted renmand.



