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DENNI'S, G rcuit Judge:

The issue is whether an oil conpany may call upon the courts
to enforce an indemity clause requiring its oilfield service
contractor to indemify the oil conpany against its own negligence
w thout affording the contractor an opportunity to show that the
indemmity clause is invalid under the Louisiana Qlfield Anti-
I ndemmity Act (LOAIA). The LOAI A prohibits the enforcenent of such
provisions in cases in which the oil conpany’ s negligence or fault

(strict liability) has contributed to the third party’s injury or



deat h.

In this case, the district court rendered sunmary | udgment
dismssing suit by the service contractor’s insurer (AIG for
rei mbursenent of suns expended in settling an oilfield worker’s
cl ai m agai nst the oil conpanies (Chevron and Halliburton) despite
a genui ne dispute as to the materi al i ssue of whet her the conpanies’
negligence or fault contributed causally to the worker’s injury.
We reverse. Wen an oilfield contractor reasonably settles such a
claimagainst its oil conpany principal in the face of an indemity
clause requiring it to defend and i ndemify the oil conpany agai nst
all clainms incident to the contractor’s work, the contractor is
entitled to seek reinbursenent for the reasonable settlenent by
show ng that the i ndemmity contract was void as to that clai munder

the LOAIA due to the oil conpany’s fault or negligence.
Backgr ound

On June 29, 2000, Janes Bl acknon, an enpl oyee of MI L.L.C (M
), brought a Jones Act suit against MI, Chevron U S A, and
Hal | i burt on Energy Services (oil conpani es) seeki ng conpensati on for
injuries he suffered on the Chevron Genesis Spar while working with
Hal | i burton enpl oyees. Chevron requested defense and i ndemity from
M1 in accordance wth a Mster Service Agreenent (MSA).
Hal | i burton, pursuant to a Mitual Indemity and Wi ver Recourse
Agreenent (M A), also requested defense and i ndemity fromMI. MI

agreed to assune the defense of the oil conpanies.



After Blacknon filed his suit, which alleged causes of action
arising under the Jones Act, it was determned that the Genesis
Spar, on whi ch Bl acknon was i njured, was a work platformrather than
a vessel. Thus, pursuant to the Quter Continental Land Shelf Act,
the law of Louisiana applied and Bl acknon’s renedi es agai nst M
were limted to worker’s conpensation. M| was dismssed as a
def endant and subsequently joined the suit as a plaintiff-in-
i ntervention seeking to recover worker’s conpensation benefits paid

to Bl acknon.

M1 gave notice of Blacknon’s clains to its primary and excess
liability insurer, American Honme Assurance and National Fire
| nsurance Conpany of Pittsburgh, Pennsylvania (collectively: AIQG.
AlG did not agree that M| owed defense and indemity to the
defendants. M1 and Al Gsubsequently reached a settl enent, pursuant
to which AlG agreed to negotiate and fully fund a settlenent in the
Bl acknon case or, in the alternative, to pay any judgnent rendered
agai nst the oil conpanies, in exchange for M| assigning to AIGits
right to seek reinbursenent of the cost of defense and indemity

fromthe oil conpanies.

Thereafter, AIGsent a letter to the oil conpani es expl aining
its position that the defense and i ndemmity provisions of both the
MSA and M A were unenforceabl e under Louisiana |law. AIG further
clainmed that since MI’s contractual obligations to defend and

indemmify the oil conpanies were void and unenforceable, MIl’'s



acceptances of the duty to defend and indemify the oil conpanies
were wthout effect. Finally, AIGinfornmed the oil conpanies that
it intended to pursue a settlenent with Bl acknon and, al so, intended
to pursue recovery fromthe oil conpanies for any anounts paid. AlG
requested that the oil conpanies either stipulate to the
reasonabl eness of any settlenent wth Blacknon or, in the
alternative, accept the re-tender of their defense and liability.
The oil conpani es declined to either undertake their own defense or
to participate in the settlenent. Thereafter, AIG settled

Bl acknon’ s cl ai ns agai nst the oil conpanies for two mllion dollars.

In February 2002, AIG filed a conplaint against the oi
conpani es seeki ng recovery of the anount paidin settlenent plus al
attorneys’ fees and costs incurred in defending agai nst Bl acknon’s
cl ai ns. Al G subsequently filed a notion for summary |udgnent
argui ng that, pursuant to the Louisiana O lfield Anti-Ilndemity Act
(LOAIA), La. Rev. Stat. 8§ 9:2780, the defense and indemity
provi sions of the contracts between M1 and the oil conpani es were
void and unenforceable. AIG further argued that since the LOAIA
renders the defense and i ndemi ty provi si ons unenf orceabl e, neither
M1 nor its insurers were obliged to defend or indemify the oi
conpani es and t hat any agreenent by M| to assune such a def ense was
wi t hout effect. Thus, AIGclained that it was entitled, as a matter

of law, to recover all suns expended in settling Bl acknon’s cl ai ns.

The oi | conpani es al so noved for summary judgnent. They argued



that the LOAIA only renders defense and indemity provisions
unenforceable where the indemitee is found to be wholly or
concurrently at fault. Thus, according to the oil conpanies,
because there had been no judicial determnation of fault in the
Bl acknmon litigation, the LOAIA did not apply and the contractua
provisions requiring M| to provide defense and indemification to

t he defendants were valid and enforceabl e.

The district court granted the oil conpanies’ notion and deni ed
Al G s notion, concluding that the indemification clauses were not
voi d under the LOAIA The district court did not, however, nake
any factual findings regarding the negligence or fault of the oi
conpani es. Rather, the district court determ ned that the LOAI A only
appl i es when an i ndemmitee has been adjudicated at fault, that AIG
prevented any adjudication of fault by settling with Bl acknon and

that, therefore, the LOAIA did not apply. AIG tinely appeal ed.
l.

We review a district court's decision to grant or deny sunmary
j udgnent de novo, applying the sane | egal standards as the district
court.! Summary judgnment is proper if, when view ng the evidence in
the light nost favorable to the nonnoving party, the record

indicates that there is “no genuine issue of material fact and that

!See Foster Wheeler Energy Corp. v. An Ning Jiang MW, 383
F.3d 349, 354 (5th Gr. 2004); Melton v. Teachers Ins. & Annuity
Ass'n of Anerica, 114 F.3d 557, 559 (5th Cr. 1997).
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the noving party is entitled to judgnent as a matter of law "2
.

The central issue in this case is whether, with respect to the
infjured worker’s clainms, the oil conpanies were wholly or
concurrently at fault, so that the LOAIA renders void and
unenforceable the defense and indemity clauses in the contracts
between M1 and the oil conpanies. The LOAIA states, in relevant
part, that “[a]lny provision contained in, collateral to, or
af fecting an agreenent pertaining to a well for oil, gas, or water,
or drilling for mnerals . . . is void and unenforceable to the
extent that it purports to or does provide for defense or i ndemity,
or either, to the indemitee against loss or liability for damages
arising out of or resulting fromdeath or bodily injury to persons,
whi ch i s caused by or results fromthe sole or concurrent negligence
or fault (strict liability) of the indemmitee . . . .”%® Thus, the
LOAIA by its express ternms, “only prohibits indemity for cost of
def ense where there i s negligence or fault (strict liability) on the

part of the indemitee.”*

The Loui si ana Suprene Court, in response to questions certified

by this court, has plainly stated that “the indemitor’s obligation

2Fed. R Civ. P. 56(c).
3La. Rev. Stat. § 9:2780.

“Mel oy v. Conoco, Inc., 504 So.2d 833, 839 (La. 1987)
guoting La. Rev. Stat. § 9:2780.



for cost of defense cannot be determ ned until there has been a
judicial finding that the indemmitee is liable or that the charges
against it were baseless.”® In other words, “[w] hether an oi

conpany (indemitee) is free fromfault and thus outside the scope
of the Act can only be determned after trial on the nerits.”® 1In
the present case, the district court rendered sunmary judgnent for
the oil conpanies wthout determning that there was no genuine
di spute as to any material fact issue regarding the oil conpanies’
negligence or fault relevant to this case.’” Thus, the district
court’s granting of sunmary judgnent to the defendants was

premat ur e.

The clear intent of the LOAIA is to protect oilfield
contractors and their enpl oyees fromadhesi onary contracts requiring
contractors to indemify oil conpanies for their negligence or
fault. The Louisiana legislature stated, in the very text of the

statute, that “an inequity is foisted on certain contractors and

their enployees by the defense or indemity provisions

contained in sone agreenents pertaining to wells for oil, gas, or

water . . . .”8 Because of this inequity, the |egislature sought,

*Mel oy v. Conoco, Inc., 504 So. 2d 833, 839 (La. 1987).

e d.

"Forsyth v. Barr, 19 F.3d 1527, 1533 (5th Cr. 1994) (summary
j udgnent novant nust establish the absence of any genui ne issue

of material fact.)

8La. Rev. Stat. § 9:2780(A) (Enphasis added).



by enacting the LOAIA “to declare null and void and agai nst public
policy of the state of Louisiana any provision in any agreenent
whi ch requires defense and/or indemification, for death or bodily
injury to persons, where there is negligence or fault (strict
liability) on the part of the indemitee.”® Thus, the LOAI A “arose
out of a concern about the unequal bargai ni ng power of oil conpanies
and contractors and was an attenpt to avoid adhesionary contracts
under which contractors would have no choice but to agree to
indemi fy the oil conpany, lest they risk losing the contract.”1
The “pur pose of the | egislature, and thus the policy interest of the
state, isto protect certain contractors, nanely thoseinoilfields,
frombeing forced through i ndemmity provisions to bear the risk of

their principal’s negligence . . . ."%

The LOAI A was al so enacted to protect oilfield workers.!? As

this court has stated:

“I't is universally known that the exploration for oil, gas and
other mnerals is extrenely hazardous. Any action which m ght have
a substantial effect on safety in that setting finds an instant

audience. So it is with the Qlfield Indemmity Act of 1981. It

°l d.

“Fot enot v. Chevron, 676 So. 2d 557, 563 (La. 1996).
“"Rodriques v. Legros, 563 So. 2d 248, 254 (La. 1990).
2lLa. Rev. Stat. § 9:2780(A).
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prevents one from requiring another to indemify one's own
negligence or fault. If a person is permtted to insulate hinself
from his own negligence, the notivation to institute and enforce
safe work practices and conditions is at best attenuated. One who
remai ns |iable and exposed for his own negligence is nore likely to
act wwth care. This Act is a rational attenpt to inprove oilfield

safety.”13

The district court’s rendering of a summary judgnent for the
defendants in the present case, despite a genuine dispute between
the parties as to the oil conpanies’ negligence or fault causally
linked to the worker’s injuries, underm nes both purposes of the
LOAIA. The oil conpani es have, in essence, made an end run around
the LOAIA by tendering their defense to the contractor when it was
still wuncertain whether the |aw of Louisiana would apply to the
injured worker’s clainms, and then refusing to participate in the
settl enment of those clains, or to accept the re-tender of their own
defense, after it becane known that Louisiana | aw woul d be appli ed.
For the LOAIA to have the protection legislatively intended the
contractor nust be afforded an opportunity to denonstrate that the
i ndemmity agreenents invoked by the oil conpanies to defeat the
contractor’s reinbursenent claimare void under the Act because of

the negligence or fault of the oil conpanies.

3 Knapp v. Chevron USA, Inc., 781 F.2d 1123, 1130 (5th Gr.
1986) .



Qur decision in Tanksley v. @ulf QI Corp.! does not require
a different result. In Tanksley, this court held that an oil
conpany cannot i nvoke an i ndemmification agreenent with a contractor
after settling an injured worker’s cl ai ns because, by settling, the
oil conpany foreclosed its opportunity to have a court determ ne
that it was free fromfault.® The Tanksley holding furthers the
ains of the LOAIA by protecting contractors fromhaving to litigate
an oil conpany’s fault when the oil conpany had an opportunity to

adjudicate the mtter in the previous underlying action

14848 F.2d 515 (1988).

®The two internedi ate Loui siana appellate courts that have
consi dered the issue have both rejected the conclusion in
Tanksl ey that an indemitee’ s settlenment of a case precludes a
subsequent determnation of fault. See Ri ddings v. Danos &
Curol e Marine Contractors, Inc., 723 So.2d 979, 983 n.4 (La. App.
4 Cir. 1998)(“Wiether the indemitee was negligent or at fault
(strict liability) in causing injury to the original plaintiff
can be determned at trial between the indemitee and the
i ndemmi tor even after the indemitee has settled with the
original plaintiff”); Phillips Petroleum Conpany v. Liberty
Servs., 657 So. 2d 405, 409 (La. App. 3 Cr. 1995) (holding that
the LOAI A does not prevent one seeking indemification from
proving freedomfromfault in an action separate fromthe
original action, even where, for whatever reason, the original
action is dismssed.) The Louisiana Suprenme Court has not rul ed
on the matter. Because we find that Tanksley is distinguishable
fromand inapplicable to the present case, we need not determ ne
the effect, if any, of the outright rejection of Tanksley by two
of the five Louisiana appellate courts. See FDIC v. Abraham 137
F.3d 264, 269 (5th Gr. 1998) (“[We should not disregard our own
prior precedent on the basis of subsequent internediate state
appel | ate court precedent unless such precedent conprises
unani nous or near-unani nous hol dings from several -preferably a
majority-of the internmedi ate appellate courts of the state in
gquestion.”)

10



Furt hernore, because the indemification provision at issue in
Tanksl ey was declared null and void, there was no risk that the oi

conpany could shift liability for its own negligence to the
contractor. Thus, Tanksley is consistent with the object of the
LOAI A whereas sunmary judgnent in favor of the oil conpanies in the
present case neither protects contractors against adhesionary
contracts nor fosters oilfield safety. Accordingly, Tanksley can
not be extended or applied to bar the litigation of the oil
conpanies fault and the contractor’s right to reinbursenent
follow ng the contractor’s settlenent of anoilfield worker’s cl ains

agai nst an oil conpany.

W do not agree with AIG s argunent, however, that the oi
conpanies’ tender of their defense to MI prohibits them from
disputing the matter of their fault. AIG appears to argue that:
(1)the LOAIA prohibits indemitees from requesting an up-front
defense, (2) an indemitor’s acceptance of an indemitee’ s defense
is an absolute nullity under Louisiana law *® and (3) the parties

should therefore be returned to their previous positions.

In Meloy, the Louisiana Suprene Court noted that “[p]rior to

ajudicial determnation, it is not known whether the indemmitee is

®Article 5 of the Louisiana Cvil Code states: “Persons may
not by their juridical acts derogate fromlaws enacted for the
protection of the public interest. Any act in derogation of such
laws is an absolute nullity.”
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or is not at fault; therefore, the [LOAIA] would prohibit a
provision requiring an ‘up-front’ defense.” Thus, under Ml oy, an
i ndemmi t ee apparently cannot bind a contractor-indemitor to provide
a defense to its oil conpany-princi pal before an adjudi cation on the
merits. Therefore, according to AIG because contractors | ack
bargai ning power vis-a-vis oil conpanies, a request that the
contractor provide a defense i s indistinguishable froma contractual
requi renent that the contractor provide an up-front defense.
Accordi ngly, Al G contends, under Meloy, the LOAI A bars indemitees
from even requesting that an indemitor provide a defense. We

di sagr ee.

Al t hough we are m ndful of the concerns that |ed the Louisiana
| egislature to enact the LOAIA, we do not think that the Louisiana
courts would read the statute as prohibiting an indemitor-
contractor fromvoluntarily accepting an indemitee’s request for
a defense prior to an adjudication on the nerits. The LOAIA only
prohibits certain fault shifting defense and indemity contract
provi sions; other provisions not prohibited remain enforceable.
Specifically, “[t]he [LOAIA] does not apply where the indemmitee is
not negligent or at fault.”'® Thus, where it appears that an

enpl oyee’s suit against an indemitee is neritless, and therefore

Y Mel oy v. Conoco, Inc., 504 So.2d 833, 839 n.11
¥Mel oy v. Conoco, Inc., 504 So.2d 833, 839 (La. 1987).
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out si de the scope of the LOAIA an indemitor-contractor may choose
to accept the indemitee’s defense in order to control costs for
which it possibly may be liable. W see no reason to concl ude that
the LOAIA would prohibit an indemitor-contractor from protecting
its own interests by accepting a tender of defense in those
circunstances. !® Because the LOAI A does not prohibit an indemitee
fromrequesting an up-front defense, nor an i ndemmitor fromagreeing
to provide a defense, MI’'s agreenent to defend Chevron and
Hal | i burton agai nst Bl acknon’s clains is effective unless and unti l
a court determnes that the defendants were solely or concurrently

at fault and, therefore, that the LOAI A applies.

Finally, despite the defendants’ clains to the contrary, AIG s

suit is not barred by res judicata, or claimpreclusion.? Under

¥ See, e.g., 42 Corpus Juris Secundum I ndemity § 59(“An
indemmitor notified of suit against the indemitee and requested
to defend has the right to conduct the defense.”)

® The parties disagree about whether this court should apply
federal or state law to determ ne the preclusive effect of the
Bl acknon settlenent and the judgnent of dism ssal by the district
court. Prior to the Suprene Court’s decision in Sentek Int'l
Inc. v. Lockheed Martin Corp., 531 U S. 497, 508 (2001) this
circuit applied federal law to determ ne the preclusive effect of
a prior judgnent by a district court sitting in diversity. See
e.g. Mowbray v. Caneron County, 274 F.3d 269, 281 (5th Cr
2001). In Sentek, however, the Suprene Court held that while
federal law ultimately determ nes whether a federal judgnent
precl udes a subsequent action or argunent, when the basis of the
original court’s jurisdiction is diversity of citizenshinp,
federal courts should apply the | aw of the forum state unless the
state law is inconpatible with federal interests. Sentek, supra,
531 U. S. at 508. Because we reach the sane outcone regardl ess
of whether Louisiana or federal |aw applies, we need not decide,

13



Loui siana |law, “a cause of action for indemification for cost of
def ense does not arise until the [original] lawsuit is concl uded and
defense costs paid.”? Thus, the present cause of action did not
exist until after the injured worker’s clains were settled. The
doctrine of res judicata does not bar a party frombringing a claim
that arose subsequent to a prior judgnent involving the sane
parties. 2 Accordingly, the claim is not precluded by the

settl enent and di sm ssal of those cl ains.

We further note that the litigation of the defendants’ fault

in the present case, whether the Louisiana res judicata statute,
La. Rev. Stat. 8§ 13:4231, is inconpatible with any federal
i nterest.

2 Mel oy v. Conoco, Inc., 504 So.2d 833, 839; See also Pike
v. Freeman, 266 F.3d 78, 91-2 (2d G r. 2001); Am Jur. 2d
| ndemity 8§ 43.

2See, e.g., Lawor v. National Screen Service Corp., 349
U S 322, 328 (1955) (prior judgnent did not preclude subsequent
suit on cause of action arising after entry of the original
j udgnent); Chapman v. Goodnow s Admir, 123 U. S. 540, 548 (1887
(judicial “decree is a bar to the cause of action upon which it
was based, but not to a different cause of action arising
afterwards”); Travelers Ins. Co. v. St. Jude Hosp. of Kenner,
Loui siana, Inc., 37 F.3d 193, 196 (5th Cr. 1994)(prior judgnent
did not bar action for liability under that judgnment even though
def endant in second action had been defendant in first action);
Pi ke v. Freeman, 266 F.3d 78, 91-2 (2d Cr. 2001)(arbitration
award did not bar action for indemification for the award,
second action did not arise until the arbitration concluded and
the award was paid);46 Am Jur Judgnents 8 532 (“Cbviously, if the
cause of action in the second action arises after the rendition
of the judgnent in the first action, it is a different cause of
action not barred by the prior judgnent”). See also La. Rev.
Stat. 8§ 13:4231 (prior judgnent is conclusive between the sane
parties “to all causes of action existing at the tinme of the
final judgnent.” (enphasis added))
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for Blacknmon’s injuries is not barred by the doctrine of collateral
estoppel. Under federal law, “the doctrine of collateral estoppel
has three requirenents: (1) the prior federal decision resulted in
a judgnment on the nerits; (2) the sane fact issue nust have been
actually litigated in the federal court; and (3) the disposition of
that issue nust have been necessary to the outcone of the prior
federal litigation.”? Louisiana law also linmts the doctrine of
collateral westoppel to issues actually litigated in a prior
precedi ng. # Because Bl acknon’s clainmns were settled, and the
settl enment agreenent did not indicate that the judgnment of di sm ssal
shoul d be considered conclusive on the matter of fault, the issue
was never actually litigated.? Thus, there is no legal bar to the

litigation of the defendants’ fault in this indemification action.

For these reasons, we reverse the summary judgnent in favor of

# Dahiya v. Talmdge Int'l, Ltd.,371 F.3d 207, 213 (5th Cr
2004) .

#La. Rev. Stat. § 13:4231 (“A judgnent in favor of either
the plaintiff or the defendant is conclusive, in any subsequent
action between them wth respect to any issue actually litigated
and determned . . . .7)

% See Hughes v. Santa Fe Int'l Corp., 847 F.2d 239, 241
(5th Gr. 1988) (consent judgnents ordinarily do not give rise to
col |l ateral estoppel because no issues are actually litigated,
consent judgnents are only given preclusive effect if the parties
mani fest such an intention); Restatenent of Judgnments (Second) 8§
27(e) (sane).
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t he def endants and remand the case to the district court for further

proceedi ngs consistent with this opinion.
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