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Bef ore GARWOOD, W ENER, and DeMOSS, Circuit Judges.
DeMOSS, Circuit Judge:

| nt ervenor - Appel l ant Ace Anerican |Indemity I|nsurance Co.,
d/ b/ a Mont| ake Casualty Co. (“Ace”), seeks reversal of the district
court’s judgnent denying Ace’'s notion for summary judgnent and
dismssing its petition to intervene in the underlying suit filed

by Plaintiff Terry Hudson agai nst Defendant-Appellee Forest Ol



Corp. (“Forest”) and its insurer Defendant-Appellee Zurich Anerican
| nsurance Co. (“Zurich”) with prejudice, and the district court’s
denial of Ace’'s notion for reconsideration. Ace argues that the
district court erred in not applying the Louisiana Olfield Anti -
I ndermmity Act (“LOAIA’) such that the waiver of subrogation
provisions in favor of Forest would be invalid; in failing to find
that Forest and Zurich were solely responsible for M. Hudson’s
future worker’ s conpensation benefits; and in failing to grant Ace
rei mbur senment under the doctrine of equitable or | egal subrogation.
This Court concludes the district court was correct in finding that
LOAI A did not apply such that the waiver of subrogation by Ace was
valid; we thus AFFIRM the decisions of the district court.
BACKGROUND

Terry Hudson was formally enployed by Coastal Production
Services, Inc. (“Coastal”) as an operator who was contracted out to
work for Forest on its SATURDAY |SLAND oil production fixed
platformin waters near or off the coast of Louisiana. On August
11, 2001, M. Hudson sustained injuries as a result of an
accidental notor explosion on the platform At the tine of the
accident, Coastal had a worker’s conpensation insurance policy
t hrough Ace. Ace paid M. Hudson worker’s conpensation benefits
according to this policy until May 2002. This policy contained a
wai ver of subrogation rights by Ace, which was secured by Coast al

for an additional prem um



On July 22, 2002, Terry and Judy Hudson filed a tort suit
agai nst Forest in district court based on diversity; they |ater
anended it to add Forest’s insurer Zurich as a defendant. On
Septenber 13, 2002, Ace petitioned to intervene in this lawsuit in
order to recoup the paynents it had nade to or on M. Hudson's
behalf. At the tine of M. Hudson’s injury, Forest and Coastal had
a nmaster service agreenent that provided for defense and
i ndemi fi cati on. The indemmity provision read, in part, as
fol |l ows:

[ Coastal agrees to] indemify, defend, and save harnl ess

[ Forest] . . . from and against any and all clains,

demands, judgnents, defense costs, or suits (including,
but not limted to, clains, demands, judgnents or suits

for . . . bodily injury . . . or for |oss of services, or
wages or for loss of consortiumor society) by . . . any
[ enpl oyee of Coastal] . . . in any way, directly or

indirectly, arising out of or related to the performance

of [the master contract] or the use by [Coastal] or its

enpl oyees of, or their presence on, any pren ses owned,

operated, chartered or controlled by [Forest] . . .

expressly including any clains, demands, judgnments or

suits actually or allegedly caused by the . . . sole,

concurrent or partial negligence . . ., fault or strict

liability of [Forest]
This master service contract al so provi ded that Coastal would carry
wor ker’ s conpensation i nsurance, which policy would “nane [ Forest]
as additional insured and wai ve subrogation agai nst [Forest] and
its insurers.” This waiver of subrogation provision was |ocated
within the insurance coverage provision.

Forest and Zurich filed a notion for sunmary judgnment, which
the district court granted, finding that Forest was M. Hudson’'s
borrowi ng enpl oyer and, as such, the Hudsons’ sole renedy was a
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claim for worker’s conpensation benefits. Hudson v. Forest,
No. Civ.A 02-2225, 2003 W. 2004445, at *6 (E.D. La. Apr. 28, 2003)
(unpubl i shed). This action left only Ace’'s intervention claim
agai nst Forest and Zurich. Ace filed a notion for summary j udgnent
seeking a judgnent directing Forest and Zurich to rei nburse Ace for
conpensation benefits already paid to M. Hudson along with an
order that Forest and Zurich be responsible for all future
conpensati on benefits. The district court denied this notion
dism ssed the intervention claimw th prejudice, and entered fi nal
judgnent to that effect on June 9, 2003. The district court denied
Ace’s notion for reconsideration on July 3, 2003, and Ace tinely
appeal ed.
DI SCUSSI ON

This Court reviews a district court’s grant of sumary
j udgnent de novo. Fiesel v. Cherry, 294 F.3d 664, 667 (5th Cr.
2002) (citation omtted). Under Federal Rule of Civil Procedure
56(c), “[s]ummary judgnent is proper when, view ng the evidence in
the light nost favorable to the nonnovant, there is no genuine
issue as to any material fact and . . . the noving party is
entitled to judgnent as a matter of law.” 1d. (internal quotations
and citation omtted); see also Anderson v. Liberty Lobby, Inc.,
477 U. S. 242, 251-52 (1986). Here, Forest and Zurich never filed
a cross-motion for summary judgnent, just two responses in

opposition to Ace’s notion. However, the district court’s decision



to deny Ace’'s notion for sunmary judgnent was in effect a grant of
summary judgnent in favor of Forest and Zurich in that the court
di sm ssed Ace’'s intervention claimw th prejudice, so we apply de
novo revi ew.

Whet her the district court erred in determning that the waiver of
subrogation provisions located in the master service contract

bet ween Coastal and Forest and in the insurance policy between Ace
and Coastal were valid.

When granting summary judgnment in favor of Forest and Zurich
and agai nst the Hudsons in the underlying tort suit, the district
court determned that as a borrowed enployee, M. Hudson’s only
remedy was t hrough worker’s conpensation benefits, Hudson v. Forest
Ol Corp., No. Gv.A 02-2225, 2003 W 21276385, at *1 (E.D. La
June 2, 2003) (unpublished). Thus, Forest and Zurich were i mmne
from any tort suit related to M. Hudson’s injury on SATURDAY
| SLAND. | d. No party disputes this finding. Wat the parties
di spute i s whether LOAI A applies to the master service contract and
the worker’s conpensation policy to invalidate the waiver of
subrogation provisions, upon which Forest and Zuri ch defended Ace’s
i ntervention.

LOAI A, Section 9:2780 of the Louisiana Revised Statutes, was
designed to alleviate the inequity “foisted wupon certain
contractors by agreenents which purported to grant indemification
tothe oil conpanies for their own negligence or strict liability.”

Fontenot v. Chevron U S A Inc., 676 So. 2d 557, 562 (La. 1996)



(citation omtted). LOAIA was also designed to protect oi
contractor enployees. |d. at 563. Subsection (B) of LOAI A states:
Any provision contained in, collateral to, or affecting
an agreenent pertaining to awell for oil, gas, or water,
or drilling for mnerals which occur in a solid, liquid,
gaseous, or other state, is void and unenforceable to the
extent that it purports to or does provide for defense or
indemmity, or either, to the indemitee against |oss or
liability for damages arising out of or resulting from
death or bodily injury to persons, which is caused by or
results fromthe sole or concurrent negligence or fault

(strict liability) of the indemitee .
La. Rev. Stat. Ann. 8§ 9:2780(B) (West 2004). Thus, both naster
service contracts between a contractor and an oil conpany and
i nsurance policies between a contractor or an oil conpany and an
i nsurance conpany, which contain indemification provisions, are
presunptively covered by LOAIA. In addition to the prohibition on
i ndemmi fication clauses, Subsection (G of the LOAl A provides:

Any provision in any agreenent . . . which requires

wai vers of subrogation, addi ti onal named insured

endorsenents, or any other form of insurance protection

whi ch woul d frustrate or circunvent the prohibitions of

this Section, shall be null and void and of no force and
ef fect.

Id. 8§ 9:2780(G (enphasis added).

Courts enploy a two-part test to see whether LOAIA generally
applies to an agreenent’s provisions: (1) whether the agreenent
pertains to an oil, gas, or water well; and (2) whether the
agreenent relates to the exploration, devel opnent, production, or
transportation of oil, gas, or water. Fontenot, 676 So. 2d at 564.

The parties agree that both agreenents at issue satisfy this test.



Here, however, Forest and Zurich's defense to Ace’s intervention
i nvol ved only the wai ver of subrogation by Coastal on behalf of Ace
in the master service contract and by Ace itself in Coastal’s
wor ker’s conpensation policy; there has not been any reliance on
any indemification clause because Forest defended the Hudsons’
suit on its own when Coastal refused to provide a defense. Forest
al so has not sought indemification for any defense costs it
incurred defending the Hudsons' suit.!? Therefore, Forest and
Zurich argue that Subsection (G of LOAIA as interpreted by the
Loui si ana Suprenme Court in Fontenot v. Chevron, only applies to bar
wai vers of subrogation which are used in conjunction with an
indemmification clause and thus frustrate or circunvent the
prohi bitions of LQOAIA Forest and Zurich maintain that waivers
used on their own are not covered by LQOAIA

I n Fontenot, an operator enployee (Fontenot) of a contractor
(Hercul es) brought an action against the owner of an oil drilling
pl atform (Chevron). 676 So. 2d at 560. Hercules had a workover

contract with Chevron that designated Chevron as an alternate

1Al t hough Ace requests that this Court | ook outside and
suppl enent the record to determ ne whether Forest now seeks to
i nvoke indemification, we find no reason to do so. See, e.g.,
Di ckerson v. Al abama, 667 F.2d 1364, 1367 (11th Cr. 1982)
(“Whet her an appellate record shoul d be suppl enented under the
particul ar circunstances of a case is a matter left to the
di scretion of the federal courts of appeals.”). Any possible use
of the indemification clause in any other proceeding anong the
parties does not bear on the instant nonuse of such clause by
Forest and Zurich in Ace’s attenpted intervention in the Hudsons’
tort suit.



enpl oyer, provided Hercules would take out worker’s conpensation
i nsurance on its enpl oyees, and agreed to an unrestricted wai ver of
Hercules’s and consequently its insurer Aetna s rights of
subrogation for reinbursenent of worker’s conpensation paynents in
favor of Chevron. |Id. at 559. Aetna received a prem umpaynent in
exchange for waiving its subrogation rights in its policy wth
Hercules. 1d. Aetna petitioned to intervene in Fontenot’'s suit to
seek reinbursenent of the worker’s conpensation benefits it had
paid out to him | d. The court determned that because an
i ndemmi fication clause allows the oil conpany to shift liability
and a wai ver of subrogation neans the oil conpany woul d not have to
rei mburse for any conpensation paynents, the two clauses used in
conbi nation would frustrate the purpose of LOAIA. 1d. at 564-65.

However, the court determned that wuse of a waiver of
subrogation cl ause al one woul d be perm ssi bl e because it does not
shift liability from the tortfeasor oil conpany back to the
oilfield service contractor. ld. at 565. The Fontenot court
further explained that it would not “make sense to void a wai ver of
subrogation cl ause where there is no i ndemification clause sought
to be enforced or where the oil conpany is not found to be
negligent or strictly |liable” because in these circunstances the
wai ver of subrogation does not frustrate or circunvent the
prohibitions of LOAIA. 1d. In fact, invalidation of such waivers

“mght very well do damage to basic concepts of contract |aw



(agreenent for paynent in exchange for the waiver, normally a valid
contractual provision).” |d. at 567.

Moreover, the Fontenot court made several argunents that
suggest a waiver of subrogation provision in a worker’s
conpensation insurance policy primarily invoked on its own should
not fall under LOAIA:

Wiile it may be true that the indemity clause and the
requi red wai ver of subrogation in the workover contract
areinvalid vis avis Hercul es and Chevron, that is of no
nmoment here for several reasons. First, we are not
concerned today with the workover contract but rather we
are only addressing the i nsurance contract between Aetna
and Hercul es. Second, Hercules was the party which
undert ook the obligations of indemification and waiver
of subrogation in the workover contract, but Hercules is
not before us at this tinme asking for any relief. Third,
the party which is asking for relief, Aetna, was not a
party to the workover contract, and fourth, Aetna
recei ved conpensation for waivingits subrogationrights.
The Act’s purposes are not served by giving the benefit
of the waiver of subrogation to Aetna which was paid for
its waiver. Qur conclusion mght be otherwise if we were
considering Hercules’ request for relief fromany of the
obligations it undertook i n the workover contract because
of the statutory invalidity of these obligations.

Id. at 566. The court ultimately found the waiver of subrogation
by Aetna to be valid regarding any cl ai ns agai nst Chevron. 1d. at
567.

Forest and Zurich argue the very sane l|logic applies here
First, the explicit waiver of subrogation by Ace in the worker’s
conpensation policy it issued to Coastal is the primary wai ver at
i ssue. Second, Coastal is not here asking for relief based on the

mast er service contract it undertook with Forest. Third, Ace was



not a party to the nmaster service contract. Fourth, Ace received
an additional premum as conpensation for waiving its right of
subrogation. Also, as in Fontenot, there is no historical inequity
between oilfield contractors |ike Coastal and insurance conpanies
like Ace, “unlike the historical inequity in bargaining power
bet ween oi |l conpani es and oilfield contractors which [ LOAI A] sought
to rectify.” 1d. at 567.

Ace argues that Fontenot is distinguishable and does not apply
because in that case Chevron settled the case against it, whereas
here Forest and Zurich were granted sunmary judgnent against the
Hudsons because of imunity. Al so, Fontenot did not involve a
borrowed enpl oyee issue. Finally, Ace contends that, contrary to
what the district court found, Forest did assert a claim for
i ndemmi fication as indicated in an August 2002 demand |l etter and a
Novenber 2002 letter where Forest indicated it wished to file a
third-party denmand agai nst Coast al

The district court sided with Forest and Zurich, citing
Fontenot’s cl ear application. Hudson, 2003 W. 21276385, at *7. W
agree that Fontenot properly applies. Although in Fontenot Chevron
settled and here there is a borrowed enpl oyee i ssue whi ch i mmuni zed
Forest and Zurich fromthe Hudsons’ suit, the nost inportant aspect
of Fontenot is that “voiding a waiver of subrogation clause only
achi eves the purpose of [LOAI A] when such a clause is sought to be

enforced in conjunction with the enforcenent of an i ndemification
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clause.” 676 So. 2d at 565. Fontenot tackled the validity of
wai vers of subrogation used on their own: precisely the situation
here because Forest and Zurich solely and formally invoked Ace’s
wai ver of subrogation as a defense to Ace’s intervention, not an
i ndemmi ty provision.

VWhether the district court erred in not deciding the question of
Terry Hudson's future worker's conpensati on benefits.

Ace argues first that the district court’s judgnent rel eases
Forest and Zurich fromfuture benefits owed; that is, because Ace
sought a judicial declaration and release as to future benefits,
dismssal of its intervention will have a preclusive effect on the
Adm ni strative Law Judge worker’ s conpensati on proceedings. In the
alternative, Ace argues that the district court erred in not
deciding if Terry Hudson is still owed future conpensation benefits
and who should pay them Forest and Zurich respond that any
statenent nmade by the district court regarding M. Hudson’s future
wor ker’s conpensation benefits is nmere dicta because the fina
judgnent only has preclusive effect wiwth regard to the borrowed
enpl oyee status of M. Hudson. Forest and Zurich also naintain the
district court properly declined to rule on future benefits as that
i ssue was not properly entertainable or justiciable.

Al t hough the district court in denying Ace's notion for
reconsideration did state that “Ace has failed to show that
Plaintiff will be entitled to future workers’ conpensati on benefits

beyond the benefits that have been previously paid,” the court at
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no point actually addressed whether Forest and Zurich would be
relieved from any future benefits owed. Therefore, the only
preclusive finding “actually litigated and determned” in the
district court was that M. Hudson was a borrowed enpl oyee and his
excl usive renedy was worker’s conpensation. See Tex. Enpl oyers

Ins. Ass’'n v. Jackson, 862 F.2d 491, 500 (5th Cr. 1988). As to
the argunent that it was error for the district court not to rule
on the issue of future benefits, based on the status of the case at
the tinme, the district court had no need to address future benefits
because it had already determ ned that M. Hudson was a borrowed
enpl oyee whose sole renedy was worker’s conpensation, and that
Ace’s waiver of subrogation was valid and thus it could not
i ntervene.

VWhet her the district court erred in not granting Ace rei nbursenment
for the benefits paid based on the doctrine of |eqal subrogation.

Finally, Ace argues the district court should have granted it
rei mbursenment for the worker’s conpensation benefits it paidto M.
Hudson under a theory of equitable or |egal subrogation, as the
mast er service contract did not preclude this. Wat Ace actually
attenpts to invoke is not equitable subrogation, which is not
recogni zed in Louisiana, but legal subrogation, recognized in
Article 1825 of the Louisiana Code of G vil Procedure. Article
1825 defines subrogation as “the substitution of one person to the

rights of another.” La. Cv. Code Ann. art. 1825 (West 2004); see

also Inst. of London Underwiters v. First Horizon Ins. Co.,
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972 F.2d 125, 127 (5th Gir. 1992) (quoting Article 1825).

Ace clearly has no conventional “by contract” claim to
subrogation, First Horizon, 972 F.2d at 127, because it did not
contract with Coastal for the ability to assert Coastal’'s rights.
In fact, Ace expressly waived the ability to subrogate in the
policy it issued to Coastal in exchange for a separate prem um
Though Article 1825 is silent on its application in the case of a
“person” (Ace) having explicitly waived his right to subrogation by
contract, that is clearly because | egal subrogationis properly not
avai l abl e in such a case. Mreover, Ace “cannot have it both ways.
It cannot be conpensated to waive a right and then claimthat the
wai ver is prohibited by law,” see Fontenot, 676 So. 2d at 567
(referring to Aetna’s attenpted reliance on LOAIA), or is sonehow
reinstated by | aw

CONCLUSI ON

Having carefully reviewed the record of this case and the
parties’ respective briefing and argunents, and for the reasons set
forth above, we conclude that the district court <correctly
determned that LOAIA did not apply to bar the waiver of
subrogation clauses such that Ace could not recover the worker’s
conpensation benefits it paid to M. Hudson by interveni ng agai nst
Forest and Zurich. Therefore, we AFFIRM the district court’s
decisions to deny Ace’'s notion for summary judgnent, to dismss

Ace’s petition for intervention with prejudice, and to deny Ace’s
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nmotion for

AFFI RVED.

reconsi der ati on.
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