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E. GRADY JOLLY, G rcuit Judge:

Jaysukh Zal awadia was deported to India while his habeas
appeal challenging the legality of the deportation order was
pendi ng. This appeal requires us to determine the effect
deportation of a habeas petitioner has on (1) our ability to
exercise continued jurisdiction over that petition and (2) the
nature and scope of habeas relief available to an alien deported
under a defective deportation order. For the reasons expl ained

bel ow, we hol d that we have habeas jurisdiction over this petition.

"‘District Judge, United States District Court for the Western
District of Louisiana, sitting by designation.



W vacate this deportation order and al so hold that, because of the
limted nature of habeas, we | ack authority, in this habeas acti on,
to grant relief beyond sinply vacating the defective order under
whi ch he was deported. The petitioner, whose |iberty interests and
ri ghts are now no | onger encunbered by the deportation order, nust
turn to other procedural renedies, if any, for further relief.
I

Jaysukh Zal awadi a, a native and citizen of India, was admtted
into the United States in Septenber 1988. In 1995, he pleaded
guilty to a charge of burglary and felony theft and was sentenced
to two years probation and required to pay restitution. At the
time, his guilty plea had no i mediate effect on his immgration
status. Under the Immgration and Nationality Act (INA) as it then
exi sted, conviction of these offenses did not render hi msubject to
deportation; they were not deportable “aggravated felonies” as

defined by the Act! nor did they neet the conditions necessary to

constitute deportable “crinmes of noral turpitude.”? These
The I NA defined “aggravated felony” as “nurder, any illicit
trafficking in any controll ed substance (as defined in section .
including any drug trafficking crime . . . or any illicit
trafficking in any firearns or destructive devices . . . or any
crime of violence . . . for which the termof inprisonnent inposed
(regardl ess of any suspension of such inprisonnent) is at |least 5
years . . .7 8 U S C § 1101(a)(43)(1994 ed.).

2Conviction of a crime of noral turpitude was a deportable
of fense only when the conviction cane within five years after the
original date of entry and resulted in confinenent in prison for
one year or |onger. 8 US. C 8§ 1251(a)(2)(A)(i). Zal awadi a’ s
conviction satisfies neither of these conditions.

2



convictions did create the possibility that Zalawadia could be
rendered inadm ssible should he | eave the country and attenpt to
re-enter; under INA & 212(a)(2) (A (i) (1), 8 8§ US.C
1182(a)(2) (A (i) (1), a lawful permanent resident who had been
convicted of a “crinme involving noral turpitude” would be deened
i nadm ssi bl e shoul d that resident | eave the United States and | ater
seek reentry. However, the Suprene Court had interpreted this
condition only to apply to travel outside the United States that

was not “brief, casual or innocent.” Rosenberg v. Fleuti, 374

U S 449 (1963) (hol ding that | awful permanent residents who travel

abroad shoul d be admtted, even if otherwi se inadm ssible, if their
travel was “brief, casual, or innocent”). In addition, the INA
contained a provision granting the Attorney General of the United
States the broad discretion to admt aliens who were otherw se
excl udabl e on the basis of a prior crimnal conviction. Under 8§
212(c) of that act, any lawfully admtted alien “who tenporarily
proceeded abroad voluntarily . . . and who [is] returning to a
| awf ul unrelinquished domcile of seven years” was eligible for
this discretionary waiver. [INAS§ 212(c), 8 U S.C. § 1182(c) (1994
ed.). Thus, under the lawas it then existed, Zalawadia s crimna

conviction would affect his immagration status only if his travel
outside the United States was not “brief, casual or innocent” and
even then, he would be eligible to apply for discretionary relief
with the Attorney General <could he prove seven years of

unrel i nqui shed dom cil e.



The passage of the Antiterrorismand Effective Death Penalty
Act (AEDPA) and |11 eqgal Imm gration Reform and | mm grant
Responsibility Act (IIRIRA) in 1996 had two specific effects on
Zal awadia’s imm gration status. First, the IIRIRA s anmendnents to
the I NA ostensi bly superseded the rule announced in Fleuti; under
the anended INA, 8 U S. C 8§ 1101(a)(13)(C(v), as interpreted by
the Board of I mm gration Appeals (Bl A), alawful permanent resident
coul d be barred fromreentry regardl ess of the nature of his travel

outside the country. See In Re Collado, 21 1. & N Dec. 1061 (Bl A

Dec. 18, 1997).% 1In addition, the Il RIRA specifically repeal ed §
212(c), replacing it with 8 240(A), 8 U. S.C. § 1259b. Zal awadi a
was no longer eligible for a discretionary wai ver fromthe Attorney
General under this new provision.*

Zal awadi a soon felt the effects of these statutory changes.
In 1998, he briefly left the country on a business trip abroad.

Upon returni ng, because the I NS had concluded that Fleuti’s rule no

31t appears no court has yet reviewed the BIA's determ nation
that Fleuti’s rule was superseded by statute. There is no need for
us to examne this conclusion in any detail, however, as it has not
been chall enged here. Al that is inportant in this case is that
immgration officials assuned that Fleuti no |onger applied,
| eading themto detain Zal awadi a when he attenpted to reenter the
country.

“The new provi sion considerably restricted the class of aliens
eligible for discretionary relief fromthe Attorney General. Under
its ternms, the Attorney General was barred fromgranting waivers to
al i ens who, anong ot her things, had been convicted of an aggravated
felony. 8 U S.C 8§ 1229b(a). The IIRIRA enlarged the definition
of offenses constituting aggravated felonies to include, inter
alia, burglary and theft offenses for which a one-year term of
inprisonnment is inposed. 8 U S C 8§ 1101(a)(43)(0Q.
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| onger applied, he was treated as an arriving alien, detained, and
issued a Notice to Appear charging himwth inadmssibility as a
result of his 1995 convictions. In the original renoval
proceedi ngs before an immgration judge, Zalawadia conceded
renmovability but requested cancellation of his renpoval order
pursuant to 8 240A(a) of the INA -- the provision that had repl aced
§ 212(c). The inmm gration judge found that Zal awadi a’ s convi ctions
prevented him from neeting the residency requirenents for
cancel l ation of renoval (seven years of unrelinquished |awful
domcile) and ordered himrenoved.

Zal awadia filed a tinely appeal to the BIA. There, apparently
for the first time, he contended that he was entitled to claim
eligibility for a waiver under the old Inmmgration and Nationality
Act, 8 212(c). That appeal was di sm ssed, because the BIA found
that the IIRIRA's repeal of § 212(c) should be applied
retroactively. Zal awadi a’s notion to reconsider and reopen was
al so di sm ssed.

Zal awadi a then filed a petition for a wit of habeas corpus in
federal district court.®> There, he contended that his detention
and renoval order were illegal because the BIA had inproperly

applied retroactively the provisions of the IIRRA thereby

Before filing his habeas petition, Zalawadia filed an appeal
of the BIA's decision with this court and al so sought a stay of
renmoval. We dismissed the petition for lack of jurisdiction and
denied the stay notion. See Zalawadia v. INS, No. 99-60593 (5th
Cr. Cct. 21, 1999).




erroneously determning himto be ineligible for §8 212(c) relief.
The habeas petition was dism ssed, as was Zal awadi a’ s request for
a stay of the renoval order. Zal awadi a appealed to this court, but
whil e his appeal was pending, he was deported. W then dism ssed
his appeal. That dism ssal did not end this case, however.
Foll ow ng his deportation and our dism ssal of his appeal

Zal awadia filed a petition for a wit of certiorari wth the
Suprene Court, which was granted. The Suprene Court vacated this

court’s judgnment in the light of INS v. St. Cyr, 533 U S 289

(2001), a 2001 case holding, in relevant part, that the IIRIRAdid
not apply retroactively. We then vacated the decision of the
district court and remanded for further consideration consistent
with St. Cyr.

After remand, a magi strate judge recommended t hat Zal awadi a’ s
habeas petition be deni ed because he had not accrued seven years of
unrelinquished lawful domcile at the tinme of the plea agreenent in
his crimnal case -- a precondition to eligibility for § 212(c)
relief. See 8 U S C 8§ 1182(c) (1994 ed.). In short, the
magi strate found that Zal awadia was not entitled to habeas relief
because t he order of deportation did not violate Zalawadi a’s rights
under the statute. The district court adopted the nagistrate’s
recommendati on and this appeal followed.

I

Zal awadi a now contends that the district court erred in

considering the nerits of his claim of eligibility for relief
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instead of remanding the matter to the BI A (which had not had the
chance to consider his argunents on the seven-year domcile

requirenent), as it should have under INS v. Ventura, 537 U S 12

(2002).° Accordingly, he urges us to grant habeas relief by
reversing and vacating the district court judgnent and remandi ng to
that court wth instructions that it remand the case to the BIA,
directing it to consider his clains under 8§ 212(c).

In response, the governnent concedes that the district court
commtted error in considering Zalawadia’'s eligibility for relief

d novo; it concedes that, in accordance with Ventura, such

questions are for the BIA to determne in the first instance.
I rrespective of whether the district court erred in that respect,
its error is irrelevant to a determnation of this appeal. More
fundanental |y, the governnent contends that the district court had
no habeas jurisdiction to hear this case in the first place. It
asserts that because Zal awadi a has been deported, he cannot satisfy
the “in custody” requirenent for federal habeas jurisdiction.
Alternatively, the governnent contends that even if habeas
jurisdiction does exist, Zalawadia is still not entitled to any

relief as renoved aliens are not authorized by statute or

ln Ventura, the Suprene Court held that federal courts are
not generally enpowered to conduct initial inquiries into matters
that statutes place primarily in agency hands. |In such cases, the
agencies performthe role of initial factfinders; federal courts
may only properly involve thensel ves after the agenci es have first
considered the underlying nerits of the claim and then only in an
appel l ate review fashion. 537 U S. at 16-17.
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regulation to apply for 8 212(c) relief fromabroad. W disagree
that we | ack habeas jurisdiction. W do agree, however, that we do
not have authority as a habeas court to order the relief Zal awadi a
seeks, albeit for different reasons than those urged by the
gover nnent . W hold that relief in this habeas proceeding is
limted to vacating the order of deportation.
1]

As a threshold matter, we nust determ ne whether the district
court had habeas jurisdiction over this case. W hold that it did.

The governnent contends that habeas jurisdiction no |onger
exi sts here because Zal awadi a has been deported and i s no | onger in
custody; accordingly, it argues that he is unable to satisfy the
“Iin custody” requirenent of federal habeas jurisdiction. Thi s
argunent, however, is foreclosed by our own precedent as well as
t he unani nous precedent of our sister circuits.

The Suprenme Court has nmade it clear that the “in custody”
determnation is nmade at the tine the habeas petition is filed.

Spencer v. Kemma, 523 U S. 1, 7 (1998); Carafas v. lLaVallee, 391

U S 234, 237-38 (1968). Moreover, this court has previously held
that this rule applies to petitioners who have been deported in the
sane way it applies to any other habeas petitioner no |onger in

custody. |In Max-CGeorge v. Reno, 205 F.3d 194 (5'" Gir. 2000), rev'd

on ot her grounds, 533 U. S. 945 (2001), this court exercised habeas

jurisdiction over a deported alien where that alien had been in
custody at the tine the suit was filed. When confronted with
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simlar facts, our sister <circuits have reached the sane
conclusion, uniformy holding that a deportation subsequent to the
filing of the petition in habeas corpus does not deprive the courts

of jurisdiction. See Leitao v. Reno, 311 F.3d 453, 455 (1st Cr.

2002); Chong v. District Drector, INS 264 F.3d 378 (3d Cr.

2001); Smth v. Ashcroft, 295 F.3d 425 (4th Cr. 2002); Zegarra-

Gonez v. INS, 314 F.3d 1124 (9" Cir. 2003).

The governnent nevertheless objects to the district court

exercising jurisdiction, arguing that Zal awadi a’s changed
condition, i.e., his deportation, has caused himto lose his “in
custody” status. It notes that the Suprene Court has never held

that a habeas petitioner’s “in custody” status, once established,
may never be lost as a result of an event occurring during the
pendency of the habeas litigation. Although this is certainly an
accurate statenent of law, it incorrectly conflates habeas’ “in
custody” requirenent with the requirenent that a petition not be
moot. As the Suprene Court explained in Spencer, for a court to
exerci se habeas jurisdiction over a petitioner no longer in
custody, the petitioner nust denonstrate that he was in custody at
the time he filed the petition and that his subsequent rel ease has
not rendered the petition noot, i.e., that he continues to present
a case or controversy under Article Ill, 8 2 of the Constitution.

Spencer, 523 U.S. at 7. The petitioner presents an Article |11

controversy when he denonstrates “sone concrete and continuing



injury other than the now ended incarceration” -- a “collateral
consequence of the conviction.” |d. (internal quotations renoved).

In Max- George, we dealt with a simlar question. There, the

petitioner had been deported during the pendency of his habeas
petition. The governnent apparently conceded the fact that the
petitioner had filed the petition while in custody, but argued that
hi s subsequent deportation had rendered it noot. W rejected that
argunent, finding that the petitioner continued to face a concrete
col l ateral consequence of his deportation -- a statutory ten-year
wai ting period before he was eligible for reentry -- and therefore,

that the petition was not noot. Max- George, 205 F.3d at 196.

QG her circuits have reached simlar conclusions, holding that the
bar on readm ssion of a renoved alien is a legally cognizable
col |l ateral consequence that preserves alive controversy even after
deportation of the petitioner. See Leitao, 311 F. 3d at 455; Chong,

264 F. 3d at 385; Smith, 295 F. 3d at 428; Zeqgarra- Gonez, 314 F. 3d at

1127.

Here, it is undisputed that Zal awadi a’ s deportation bars him
fromseeking reentry into the United States for a period of five
years. See 8 U.S.C. § 1182(a)(9)(A)(l). This penalty constitutes
a cogni zabl e col | ateral consequence; as such, his petition presents
a live case or controversy and is not noot. Accordingly, because
Zal awadi @’ s petition was filed when he was in custody and is not
moot, we hold that we have habeas jurisdiction this case.

|V
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The governnent contends that even if we do have jurisdiction
over this matter, this court should affirmthe district court’s
j udgnent because no statute or regulation authorizes an alien who
has been renoved fromthe United States to apply for section 212(c)
relief. The governnent notes that according to federal regul ations
governing the BIA “a notion to reopen or to reconsider shall not
be made by or on behal f of a person who is the subject of renoval,
deportation, or exclusion proceedings subsequent to his or her
departure from the United States.” 8 CF.R § 1003.2(d). It
asserts that wupon |awful execution of his renoval order, the
renoval case agai nst Zal awadi a, for all substantive purposes, was
conpleted. Accordingly, it argues that he is unable to bring this
claimbefore the Bl A because federal regul ations bar the BIA from
hearing it. This argunent seens akin to a nopotness argunent --
that his renoval nooted any claimfor relief that m ght otherw se
be available to him

In any event, finally resolving this particular question of
the federal regulation is not necessary in order to reach a
concl usion concerning Zalawadia s habeas petition. The basic
question before this court on habeas reviewis a narrow one: was
Zal awadi a’s detention illegal? If it was, we nust grant his
petition and apply the appropriate renedy. By granting certiorari,
reversing, remanding, and citing St. Cyr, the Suprene Court has
al ready made cl ear that the deportation order under whi ch Zal awadi a
had been detained was legally flawed because the BIA inproperly
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applied the IIRIRA s restrictive provisions retroactively. It
follows that, like St. Cyr, Zalawadia' s detention based on that

order, which deprived him of the discretionary benefits of the

applicable statute, was illegal. Moreover, as we have expl ai ned,
al t hough Zal awadi a has been rel eased fromdetention, he still faces
concrete coll ateral consequences arising out of that illegal order.

Accordingly, Zalawadia is entitled to appropriate habeas relief
quite aside fromhow a particular governnent regulation may apply
to himnow The question is what relief is appropriate in this
habeas proceedi ng.

Zal awadi a contends that the acknow edgnent of the invalidity
of the order of deportation requires a remand to the BIA with
instructions to hold a new deportation proceeding in which
Zal awadi @’ s request for 8§ 212(c) relief may be properly consi dered.
After exam ning his argunents, however, we conclude that the only
formof habeas relief appropriate hereis for the district court to
vacate the original deportation order. Odering any other relief
woul d be inconsistent with the limted authority a habeas court
possesses. W nust underscore what this case is and what it is
not. This case is not the direct appeal of the BIA's decision, in
which we could review the full scope of Zalawadia s clains and
order the BIA to correct its m stakes. The 11 RIRA has indeed

stripped us of such jurisdiction.” This fact significantly narrows

‘Under the |IRRA habeas actions are the only avenue of
appeal open to an individual in Zalawadia s position. The IIRIRA

12



t he scope of our review and, by extension, the nature of the relief
avai |l abl e.

In St. Cyr, the Suprenme Court explicitly acknow edged the
significant distinction between direct review and habeas reviewin
the inmnmgration context. Specifically, the Court stated that “it
is the scope of inquiry on habeas corpus that differenti ates habeas

reviewfromjudicial review” 533 U S. at 312 (quoting Heikkila v.

Bar ber, 345 U. S. 229, 236 (1953)). The Court noted that the pre-
I RIRA statutory regine allowed for direct review of inmmgration
deci si ons, observing that this type of revi ew bestowed upon courts
the “broad authority to grant declaratory and injunctive relief in
immgration cases.” 1d. at 309. 1In contrast, in the wake of the
IIRIRA"s withdrawal of such direct review jurisdiction, the sole
formof reviewavailable to aliens protesting the legality of their
deportation is habeas. 1d. Under this new, habeas-only regine,
“the limted role played by the courts” is “far narrower than the
judicial review authorized by the [the old statutory structure].”
Id. at 312.

Apart from acknow edgi ng that “the scope of review on habeas

is considerably nore limted than on [direct review],” St. Cyr did

specifically states that courts of appeals have no authority to
engage in direct reviewof a final order of deportation agai nst an
alien who is renovabl e by reason of commtting a crimnal offense
like the one Zalawadia commtted here. See 8 US CA 8
1252(a)(2)(c). The Suprenme Court has held that this statute did
not, however, preclude individuals from seeki ng habeas revi ew of
such an order. See St. Cyr, 533 U. S. at 294-315.

13



not discuss precisely what those limts are. These |limts,
however, are readily identified by exam ning the nature of habeas
corpus and anal yzi ng Suprene Court case lawin this field. As its
Latin neaning suggests, the wit of habeas corpus perforns a
preci se and specific function: it forces the governnent to justify
a decision to hold an individual in custody. “The very office of
the Geat Wit, its only function, istoinquire into the legality

of the detention of one in custody.” Heflin v. United States, 358

U S 415, 421 (1959); see al so Zadvydas v. Davis, 533 U S. 678, 699

(2001) (holding that the “historic purpose of the wit [is] to
relieve detention by executive authorities without judicial trial”)

(quoting Brown v. Allen, 344 U. S. 443, 533 (1953) (Jackson, J.

concurring inresult)). A habeas court nust thus confine the scope
of its reviewto considering the legality of the custody at issue.
Habeas exists “to enforce the right of personal |iberty; when that
right is denied and a person confined, the federal court has the
power to release him Indeed, it has no other power; . . . it can

act only on the body of the petitioner.” Fay v. Noia, 372 U.S.

391, 430-31 (1963) (enphasis added). This neans that, unlike
direct review where the correctness of a court or agency order is
conprehensively and directly before the court, a habeas court
reviews the correctness of such an order only insofar as it rel ates
to “detention sinpliciter,” id. at 430. |In other words, habeas is

not shorthand for direct review. Unlike direct revi ewwhere courts
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have “broad authority” to grant relief, St. Cyr, 533 U S. at 309,

habeas is not “a generally available federal renedy for every

violation of federal rights,” Lehman v. Lyconmi ng County Children's

Servi ces Agency, 458 U. S. 502, 510 (1982), nor can it “be utilized

to review a refusal to grant collateral admnistrative relief,

unrelated to the legality of custody.” Amanullah v. Nelson, 811
F.2d 1, 17 (1%t Gir. 1987).

Habeas’ singular focus on the legality of detention not only
constrains the scope of a habeas court’s review, it constrains both
the class of individuals to whom the wit is available and the
nature of relief that court may afford if and when the wit issues.
As we previously indicated, only individuals who are in custody at
the time of filing may petition the court for habeas relief. The
relief available under the wit is simlarly [imted.

The traditional form of relief available under habeas is
di scharge of the applicant from current physical custody. See,

e.q., Allen v. MCurry, 449 U. S. 90, 98 n.12 (1980) (noting that

t he “uni que purpose of habeas corpus” is “to rel ease the applicant
for the wit fromunlawful confinenent”). Habeas relief, however,
is not confined to this formal one; over the years, its nmandate has

becone broader. Carafas v. LaVallee, 391 U S 234, 239 (1968).

See also Preiser v. Rodriquez, 411 U S. 475, 487 (1973) (stating

t hat “habeas corpus relief is not limted to imedi ate rel ease from
illegal custody”). Where an individual is no longer in custody
(but was at the tine he filed the action), the Court has recogni zed
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that the individual nmay be facing collateral legal restraints on
his liberty, flowwng fromthe original order that placed himin
detention. Suchrestraints include legal ineligibility to serve on
ajury, vote, hold office or operate certain businesses. Spencer,

523 U. S. at 8. See also Fiswick v. United States, 329 U S. 211,

221-23 (1946) (conviction rendered petitioner liable to deportation
and denial of naturalization, and ineligible to serve on a jury,

vote, or hold office); United States v. Mdirgan, 346 U S. 502 (1954)

(convi ction had been used to i ncrease petitioner’s current sentence

under state recidivist law); Gnsberg v. New York, 390 U S. 629,

633 n.2 (1968) (conviction rendered petitioner liable to revocation
of his license to operate |uncheonette business). Where such
col l ateral consequences exist, the Court has indicated that an
appropriate renedy is to vacate or nodify the underlying illegal
judgrment or order under which the petitioner is detained.?

Thus, Suprene Court jurisprudence inthis fieldindicates that
habeas relief relates directly to the underlying nature of the wit
itself -- undoing current or future legal restraints on a person’s
freedomflowng froman illegal detention. It cannot be utilized
to bootstrap other clains for relief unless necessary to assure or
to protect the right to the personal liberty interest that is at

i ssue. Amanul | ah, 811 F.2d at 17. In other words, habeas

8The habeas renedy renpves the disability that may be a bar to
the exercise of liberty interests; it does not order the deprived
benefit be automatically granted by the governnent.
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specifically is not a tool that can be broadly enployed to restore
t he habeas petitioner to his or her status quo ante beyond freeing
him from the restraints on liberty arising directly from the
illegal order or judgnment. Thus, for exanple, a habeas court may
have the power to vacate a conviction on the basis of police or
prosecutorial m sconduct; however, the habeas court woul d not have
the power to award danages for the tinme spent in prison or, for
exanple, to order a state agency to hold a reinstatenent hearing
for the purposes of determning the rights to a job | ost because of
the conviction. Although there nay be other causes of action or
other procedural renedies under which such relief would be
avai lable, it would not be under habeas, which, unlike renedies
involving the direct review of illegal or unconstitutional
governnent acts, has its essence in “detention sinpliciter.” Fay,
372 U.S. at 430.

Therefore, Zalawadia's contention that, in granting the wit,
the district court, in this proceeding, should order the BIA to
hold a new hearing to consider his rights under 8 212 to determ ne
whet her he shoul d be deported anewis rejected as beyond t he bounds
of reviewwng his “detention sinpliciter.” Having reached the
concl usion that vacating the deportation order is the begi nning and
end of the habeas authority we have, we do not need to address

Zal awadi a’s entitlenment to other forns of relief in this habeas
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action. These include his request that we order the INSto readmt
himinto the country for the purposes of a 8 212(c) hearing.?®

We should be clear: 1In reaching this conclusion, we do not
suggest that Zalawadia has no way of obtaining other non-habeas
remedi es. Once his renoval order has been vacated, he may be
eligible to apply for reentry with the BIA. That question is not
before us, however. Once again, we are not engaging in direct
review. The only question presented in this habeas case concerns
the legality of the order upon which Zalawadia s detention was
based. By acknow edging the illegality of that order and his
detention and by vacating the order, thereby renoving the
cogni zabl e collateral |egal consequences of that detention, the
federal habeas court has answered and addressed this question.

\%

We sumup: Because Zal awadia filed his habeas petition while

he was in custody and continues to face a collateral |Iegal

consequence of the order placing him there, we hold that the

Qur authority to order Zalawadia to be readmtted into the
country is not only constrained by the nature of habeas review
this case also concerns subject matter in which courts are nost

reluctant to involve thenselves. The Suprene Court has |ong
recogni zed that power over aliens is “a fundanental sovereign
attribute . . . largely imune fromjudicial control,” Shaughnessy

v. Mezei, 345 U S 206, 210 (1953), and is “of a political
character and therefore subject only to narrow judicial review”’
Hanpton v. Mow Sun Wng, 426 U. S. 88, 101 n.21 (1976). See also
Hari si ades V. Shaughnessy, 342 U S 580, 596-97 (1952)
(Frankfurter, J., concurring) (“The conditions for entry of every
alien . . . have been recognized as matters solely for the
responsibility of the Congress and whol |y outsi de the power of this
Court to control.”).
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district court had habeas jurisdiction. We al so hold, however,
that a habeas court lacks the authority to grant the relief
Zal awadi a seeks -- either to order the INS to readmt Zal awadi a
into the country or to direct the BIA to conduct a new deportation
proceedi ng on Zalawadia's behalf -- as either of these forns of
relief are beyond the discrete nature of a habeas action. The sole
remedy avail abl e under habeas here is for the district court to
vacate the renoval order. Accordingly, we reverse and vacate the
judgnment of the district court denying habeas relief. W renmand
wWth instructions that the district court enter an appropriate
order that vacates its judgnent and grants the petition for habeas
corpus but only to the extent of vacating the BIA's prior order of

deportati on agai nst Zal awadi a. 1°

We fail to understand t he dissent’s strenuous contention that
our holding in this case “render[s] nugatory the Suprene Court’s
express directive inits remand of this case to us.” Di ssent at p.
1. In its succinct remand of this case, the Court stated:
“Judgnent vacated, and case remanded to the United States Court of
Appeal s for the Fifth CGrcuit for further consideration in light of
INS v. St. Cyr.” Zalawadia v. Ashcroft, 533 U S. 943 (2001). The
cursory and non-specific nature of the remand in this case is
typi cal of other remands of cases pending on certiorari before the
Suprene Court that are affected by a Court decision issued in
anot her anal ogous case. |In characteristic fashion, the remand here
sinply directed | ower courts to reconsider Zal awadia s case in the
light of the recently-decided St. Cyr and, inplicitly, to grant any
appropriate corresponding relief. This course is precisely what we
have followed in this case. W have determned that St. Cyr does
control, that the order of deportation issued agai nst Zal awadi a was
invalid, and that the appropriate formof corresponding relief is
the vacatur of this order. Thus, while the dissent nmay disagree
W th our concl usions concerni ng whet her vacatur is the appropriate
form of corresponding relief, there is sinply no basis for its
contention that our decision is inconsistent or in any other way
“Irreconcilable” with the Suprene Court’s remand in this case.
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REVERSED, VACATED and REMANDED W TH | NSTRUCTI ONS

Secondly, we are a bit baffled by the dissent’s claimthat
Zalawadia is entitled to “nore” habeas relief than we have granted

him | ndeed, we cannot conceive the form such additional relief
woul d take, short of ordering the defendants to readmt Zal awadi a
into the country -- relief that the dissent explicitly concedes is
unavai |l abl e. The dissent’s proposed “additional” relief --
specifically, “an opportunity to plead his case to the BIA .

[and] seek 212(c) relief” -- is not additional at all: The best

result Zalawadia could obtain from such an opportunity is a BIA
ruling that he i ndeed had been entitled to a wai ver of deportation,
that the order of deportation was error, and a correspondi ng order
vacating the erroneous deportation order against him yet this is
precisely the relief we have al ready granted him-- the vacatur of
the deportation order. Thus, the dissent’s contention that we are
unjustifiably and inproperly circunscribing the scope of habeas
remedi es avail able to Zal awadi a seens fl awed and w ong.
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WENER, Circuit Judge, concurring in part and dissenting in part:

| concur in the panel majority’s conclusion that M. Zal awadi a
satisfies the “in custody” requirenent for federal habeas corpus
jurisdiction. Wth all due respect, however, | part conpany wth
the panel majority when it proceeds to auto-emascul ate the habeas
powers of federal courts by severely restricting the range of
renedies that | find to be available in habeas. Specifically, I
can find no statutory or jurisprudential support for the mgjority’s
concl usion that, even though we can and nust vacate M. Zal awadi a’ s
removal order and remand his case to the district court, we are
powerless to instruct the district court to remand to the BIA for
it to consider affording him the opportunity to seek 212(c)
di scretionary relief. And, | find distressing the unavoi dable
conclusions that (1) the panel mgjority’'s reasoning is wholly
irreconcilable with the Suprene Court’s prior decisioninthis very
case, and (2) the effect of the panel mpjority’ s cabining of the
remedi al powers of federal habeas courts is to render nugatory the
Suprene Court’s express directiveinits remand of this case to us.
For these reasons, as fleshed out below, | nust respectfully
di ssent .

. Analysis

The panel majority’s opinion is constructed on two proffered

foundations: (1) Qur authority to grant M. Zalawadia relief is

limted to “undoing current or future legal restraints on [his]



freedomflowing froman illegal detention”!!; and (2) because M.
Zal awadi a has already been deported, the only such restraint
(“col l ateral consequence”) that we are enpowered to renedy is the
statutory 5-year ban onre-entry —ironically, the one consequence
that wll be renoved automatically when we vacate his renoval
order.'? |n conbination, these two underpinnings are advanced by
the panel majority as supporting its ultimate conclusion that, even
though M. Zalawadia is entitled to habeas relief vel non, the only
specific relief that we are enpowered to grant is vacatur of the
unl awful renoval order under which he was, in fact, deported.
Satisfied that the panel majority has incorrectly assessed the
col |l ateral consequences faced by M. Zalawadia as a result of his
renmoval , which fl awed assessnent fatally underm nes the nmajority’s
application of the first of its foundational supports, | nust
di sagree strenuously wth the opinion’s overly restrictive

conclusion regarding the nature and extent of the relief that we

have authority to fashion.

1 Qpinion at p. 17.

12 See opinion at p. 2 (“[We lack authority in this habeas
action to grant relief beyond sinply vacating the defective order
....The petitioner, whose liberty interests and rights are no
| onger encunbered by the deportation order, nust turn to other
procedural renedies, if any, for further relief.”).
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1. Rermai ni ng “coll ateral consequences” of Zal awadia s unl awf ul
r enoval

As the majority notes, a petitioner presents an Article |11
case or controversy when he denonstrates that he suffers from
“col l ateral consequences” froma conviction despite an end to his
i ncarceration. 3 Al though it is true that our vacating M.
Zal awadi @’ s renoval order will renove one such consequence —the
5-year ban on re-entry that he would otherwi se face — vacatur
woul d do nothing to rectify the standard for readm ssion that he
woul d need to neet on his return. Specifically, at the tinme of his
renoval proceedi ngs M. Zal awadi a shoul d have been al |l owed to apply
for a waiver under former INA 8 212(c), which allows an eligible
returning alien to be admtted “in the discretion of the Attorney
General .”* This opportunity was inproperly denied him through

retroactive application of IIRIRA. By contrast, when M. Zal awadi a

applies for readm ssion foll ow ng our vacatur of his renoval order,
he wll still be required to obtain a waiver to re-enter the
country; but he will not be permtted to try to do so under §
212(c) owing to IIRIRA. Instead, M. Zalawadia nust apply for a
wai ver under 8 U S.C 8§ 1182(h), which wll require him to
denonstrate “to the satisfaction of the Attorney General that [his]

denial of admssion would result in extrene hardship to [his]

13 pinion at p. 10; see also Spencer v. Kema, 523 U.S. 1, 7
(1998).

4 See INSv. St. Cyr, 533 U S 289, 295 (2001).
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United States citizenor lawmfully resident...parent[s].”? dearly,
this is a different standard —and, in practical terns, a nuch
hi gher hurdle —for establishing eligibility for readm ssion.
That the standard M. Zal awadi a woul d face in a 212(c) hearing
is discretionary is of no practical inportance; the Suprene Court
itself noted in St. Cyr that its own precedent has | ong provided
that “a deportable alien [has] a right to challenge the Executive’'s
failure to exercise the discretion authorized by the law " And,
despite the discretionary nature of 212(c) relief (and the
m scharacterization by the panel mgjority), the only relief that

M. Zalawadia is now seeking is the opportunity to plead his case

to the BIA for an opportunity to seek 212(c) relief! — an
opportunity that was originally denied him through the illega
retroactive application of |IR RA In other words, as a direct
result of the illegal renoval proceedings to which he was

subjected, M. Zalawadia is now foreclosed from seeking relief

158 U S . C 8§ 1182(h)(1)(B) (enphasis added).
6 St. Cyr, 533 U.S. at 308.

7 Gven that M. Zal awadi a seeks not readm ttance or even a
212(c) hearing, but only the opportunity to denonstrate to the Bl A
his eligibility for such a hearing, his request is consistent with
the panel majority’s description of what habeas relief is designed
to do: “The habeas renedy renoves the disability that may be a bar
to the exercise of Iliberty interests; it does not order the
deprived benefit be automatically granted by the governnent.”
Opinion at p. 17 n8.
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under the nore rel axed standard of § 212(c).!® This result is, to
me, indisputably a collateral | egal consequence that flows fromthe
illegal renoval order and is one that is not renoved by sinply
vacating that order.!® Elimnation of that untoward collatera

consequence can only be achieved through equitable relief —

nanmely, giving M. Zalawadia the opportunity to have his
eligibility for 212(c) relief argued at a hearing before the BIA

The panel majority neverthel ess asserts it is “baffled” by the
idea that M. Zalawadia could hope to obtain relief other than
vacating the renoval order, insisting that any “additional” relief
granted woul d be superfluous in light of the practical effects of
the majority’ s decision.? As noted, this sinply is not true, given
the higher standard M. Zalawadia nmust neet to be eligible for
adm ssion under 8 1182(h)(1)(B) instead of § 212(c). Furthernore,
the mpjority’s position underscores its confusion as to the

ci rcunst ances under which M. Zalawadia left the country and the

8 In St. Cyr, the Suprenme Court noted that, historically, a
“substantial percentage” of 212(c) applications have been granted;
from 1989 to 1995, the percentage of successful applications was
51.5% representing over 10,000 admtted aliens. St. Cyr, 533 U. S.
at 296.

19 1n Max-George v. Reno, 205 F.3d 194, 196 (2000), rev'd on
ot her grounds, 533 U S. 945 (2001), we characterized a cogni zabl e,
“concrete” collateral consequence as one which “change[s]
[petitioner’s] status with respect to his adm ssibility whet her he
triestoreturnto the United States or not.” The higher standard
M. Zalawadia wll face if hetries toreturntothe US. fits this
descri ption.

20 Opinion at p. 20 n.10.
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relief that he now seeks. Specifically, M. Zal awadi a was det ai ned
at the border after a brief trip abroad because of his 1995 theft
convictions. In pre-1IR RA parlance, he was subjected to excl usion
proceedi ngs, not deportation.?t As the Suprenme Court explained in

St. Gyr —discussing 212(c) relief in the context of deportation

proceedi ngs —successfully requesting such relief term nates those
proceedings and the alien “remmins a permanent resident.”??
Presumably, a successful application for 212(c) relief would
function simlarly in the context of exclusion (now renoval)
proceedi ngs; that is, those proceedi ngs woul d be term nated and t he
alien would be allowed to re-enter, remaining a permnent
resi dent.

In the course of |litigating to reach that result, M.
Zal awadi a has contended, successfully, that the BIA inproperly
applied IlRIRAretroactively to foreclose the possibility of 212(c)
relief. Wat he seeks now, however, is a BIA deternmi nation of his

eligibility for such relief, in accordance with INS v. Ventura.

The “best result Zal awadi a could obtain” froma BI A hearing, then,

21 1| RI RA conbi ned excl usion and deportation proceedings into
a single, broader category, “renoval proceedi ngs,” which
enconpasses bot h.

22 St, Cyr, 533 U S. at 295.

2 That successfully requesting 212(c) relief would entail
readmttance, and not just vacating any illegal renoval orders
agai nst an individual, also appears to be true, given the text of
the statute. As discussed, fornmer 8 212(c) indicates that eligible
returning aliens “may be admitted in the discretion of the Attorney
Ceneral .” St. Cyr, 533 U.S. at 295 (enphasis added).
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i s not “vacating the erroneous deportation order agai nst him”?2?* but
rather a ruling that he neets the statutory requirenents for 212(c)
eligibility. Then, obviously, the Attorney General would need to
make the discretionary decision on whether M. Zal awadi a shoul d be
admtted. But the Attorney Ceneral is vested with the statutory
authority to do just that, provided M. Zalawadia is found eligible
by the BIA, indeed, under St. r, the Attorney General is
obligated to do so.?® The panel majority’'s characterization of a
remand with instructions as “additional” to vacating the renoval
order (as opposed to “different”) only nuddies the water. As
di scussed, a remand would sinply be equitable relief designed to
elimnate a collateral consequence of the district court’s
admttedly illegal retroactive application of IlR RA

2. Wuld our granting any habeas relief beyond vacating the
origi nal order exceed our power as a habeas court?

| fail to see anything about the relief requested in this case
that makes it different fromother species of equitable relief that
are generally authorized by 28 U S. C. 8§ 2243 and which have been
previ ously fashi oned by habeas courts. On the first point, § 2243
mandat es that we “di spose of [habeas petitions] as | aw and justice
require”; the Suprenme Court has long interpreted that phrase to

enconpass a w de range of renedi es?® and recogni zed that the G eat

24 Opinion at p. 20 n.10.

2> See note 6, supra, and acconpanyi ng text.

26 See, e.qg., notes 19-20, infra, and acconpanying text.
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Wit is governed by equitable principles.? On the second point,
although it is true that our precedent contains no exact anal ogues
to the current case — indeed, it was produced by the unique
convergence of wldly disparate factors — federal courts have
fashioned relief simlar to (and, sonetines, nore onerous than) the
remand with instructions that M. Zal awadi a seeks.

For exanple, in Gsborn v. Shillinger, the Tenth Crcuit upheld

a district court order (entered in a habeas proceeding) allowi ng a
defendant to withdraw his guilty plea, enter a new one, and be

tried and sentenced —before a different state court judge in a

different venue.?® 1In considering the State’s contention that the
conditions inposed by the district court exceeded its authority,
the Tenth Circuit quoted the “law and justice” |anguage of § 2243
and concluded that it “[did] not believe the | ower court abused its

broad discretion in requiring that new state proceedi ngs be held

27 See, e.0., Schlup v. Delo, 513 U. S. 298, 319 (1995)(“[T]he
Court has adhered to the principle that habeas corpus is, at its
core, an equitable renedy.”)(Partially abrogated, on ot her grounds,
by the Antiterrorism and Effective Death Penalty Act of 1996);
Wthrow v. WIllians, 507 U S. 680, 699 (1993)(“Concerns for
equity...resonate t hroughout our habeas jurisprudence.”); Kuhl mann
v. Wlson, 477 U S. 436, 447 (1986)(“In decisions of the past two
or three decades,...the Court has reaffirned that ‘habeas corpus
has traditionally been regarded as governed by equitable
principles.’”” quoting Fay v. Noia, 372 U.S. 391, 438 (1963), citing
United States ex rel. Smth v. Baldi, 344 US 561, 573
(1953) (di ssenting opinion)).

28 861 F.2d 612, 630 (10th G r. 1988).
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under [those] circunstances....”® Simlarly, in Dowd v. United

States ex rel. Cook, the Supreme Court quoted 8§ 2243 and ordered

that “[o]n remand, the District Court should enter such orders as

are appropriate to allow the State a reasonable tine in which to

afford respondent the full appellate review he would have received

but for the suppression of his papers....”?3
It is certainly true that typically —and in both the cases
noted above —the remand order is tied to the possibility of the

prisoner’s rel ease, and coul d be | abel ed a conditional grant of the
wit.® 1t is also true that our arsenal of equitable renedi es does
not contain the “big stick” of the threat of granting outright
release (or, in this situation, its anal ogue, forced readm ssion)
avail able to conpel the district court or the BIAto conmply with
our remand instructions, as is typically the case. But this is

more a function of the confluence of factors that led to the

2 |d. The Tenth Circuit also held in Capps v. Sullivan, 13
F.3d 350, 352 (1993) that “barring a new trial is a permssible
formof judgnent” in a habeas case, when “necessary to protect the
pur pose of habeas corpus jurisdiction when the error formng the
basis for the relief cannot be corrected in further proceedings.”
The court explained that “the district court had the power to grant

any formof relief necessary....” 1d. (enphasis added).

30 340 U.S. 206, 210 (1951)(enphasis added).

31 In fact, in Gsborn, the Tenth Circuit characterized the
relief in just this way, stating that it “viewed] the district
court’s ‘renmand’ order as, in effect, the i ssuance of a conditi onal
wit.” Gsborn, 861 F.2d at 630.
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strange procedural posture of this case,® and is not determ native
of our authority to provide appropriate equitable relief. M point
is that, in the aforenenti oned cases as well as in many ot hers, the
habeas courts remanded with specific instructions equitably crafted
to renmedy the collateral effects of the defective procedures at
i ssue.®*® This we can do: Even though we do not enjoy the | everage
of the threat of forced readm ssion to enforce an order to renmand
to the BIA for a hearing, the district court would still be bound
to accept our decision. 3

In ny view, though, the nobst convincing evidence that we do

have the power to remand with such instructions —the “proof” of

32 gpecifically, this case arises out of the |andmark
immgration reformthat occurred in 1996, coupled with the district

court’s illegal retroactive application of that Jlaw, the
governnent’s deci sion to deport while M. Zal awadi a’ s habeas appeal
was still pending, and the district court’s subsequent ignorance of
INS v. Ventura. These factors have conbined to create a fact

pattern that is not easily found in our existing jurisprudence, and
unlikely to reoccur in the future.

3% See, e.q., Parker v. Dugger, 498 U.S. 308, 322-23 (1991)
(“We reverse...and remand with instructions to return the case to
the District Court to enter an order directing the State of Florida
toinitiate appropriate proceedings in state court so that Parker’s
deat h sentence nay be reconsidered in light of the entire record of
his trial and sentencing hearing and the trial judge s findings.”);
Ri chnrond v. Lewis, 506 U. S. 40, 52 (1992) (“We reverse...and remand
wWith instructions toreturnthe case to the District Court to enter
an order granting the petition for a wit of habeas corpus unl ess
the State of Arizona within a reasonable period of tine either
corrects the constitutional error...or vacates the sentence and
i nposes a | esser sentence consistent with [aw ”).

34 Just as we, of course, are bound to follow the Suprene
Court’s directions on remand —sonething that, as | discuss infra,
the panel majority opinion fails to do.
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this particular “pudding” —Ilies in the Suprene Court’s original

decision and order in this very case. Renmenber, it was back in

Cctober 1999 that M. Zalawadia first filed his habeas petition,
listing four causes of action, including erroneous denial of a §

212(c) hearing (not relief). After the district court dism ssed

that petition for lack of jurisdiction — and we dismssed M.
Zal awadi a’ s appeal for the sanme reason —t he Suprene Court granted
his petition for certiorari and considered his case. At that tine,
his case was in exactly the sane posture as it is today, i.e., the
Suprene Court was not considering a “direct appeal of [a] BIA[]
deci sion, "% but rather was acting pursuant to its habeas authority.
According to the panel mpjority, this neans that the Court was
obligated to “confine the scope of its review to considering the
legality of the custody at issue.”® To the panel mpjority, the
Suprene Court then enjoyed no nore authority —but no | ess —t han
we do now when it conmes to granting appropriate relief under the
wit.

Thus, under the panel majority’s logic, the Suprene Court had
only one form of relief open to it after it considered M.
Zal awadi a’ s habeas appeal, viz., to vacate the illegal renoval
order. According to the panel majority, any other relief would be

“beyond the bounds of reviewing Zalawadia’'s ‘detention

3% pinion at p. 13.
3 Qpinion at p. 15.
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sinpliciter.””® This is so, insists the panel majority, because
“[t]he only question presented in [a] habeas case concerns the
legality of the order upon which [the] detention was based. By
acknow edging the illegality of [the] order...and by vacating the
order...the federal habeas court has answered and addressed this
guestion.”%® | n fact, because the issue decided by the Suprene
Court was but one of four causes of action that forned the basis of
M. Zal awadi a’ s habeas petition, it is all the nore obvious under
the majority’s reasoning that the only renedy open to the Court
woul d be to vacate the renoval order. After all, the Suprene Court
had “already nmade clear that the deportation order under which
Zal awadi a had been detained was legally flawed.”%® Thus, according
to the panel majority’s “logic”, there was neither the need nor the
authority to remand with instructions. Yet that is precisely what
the Suprene Court did!

| enphasize that the situation as it existed then is
i ndi stingui shable fromwhat we face now. (1) The Suprene Court was
sitting as a habeas court; (2) it had already determ ned that the
prior proceedings were tainted — at that stage, by retroactive
application of IIRIRA; and (3) it remanded to us with instructions

to correct the defect, i.e., for “further consideration in |ight of

37 Opinion at p. 18.
3% pinion at p. 19.
3% pinion at p. 12.
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INS v. St. Cyr."% In exact parallel: (1) W are sitting as a

habeas court; (2) we have already determ ned —through nothing
| ess than the governnent’s own concession* — that the prior
proceedi ngs were tainted, this tinme through the district court’s

failure to adhere to INS v. Ventura;* and (3) M. Zal awadi a asks

only that we remand to the district court wwth instructions that it

remand to the BIA for a hearing on his 212(c) eligibility,* which

40 Zalawadia v. Ashcroft, 121 S. C. 2581 (2001)(citation
omtted).

4 1nits appellate brief, the governnment concedes: “Shoul d the
Court find that Zalawadia may continue to litigate his section
212(c) claim the Governnent agrees that the case should be
remanded to the Board to decide Zalawadia s section 212(c)
eligibility in the first instance.”

2 537 U.S. 12 (2002).

43 The panel majority asserts that M. Zal awadi a request ed t hat
we readmt himfor the purposes of a § 212(c) hearing (see Opinion
at p. 18), but the fact is that he did not . M. Zal awadi a’s
request for relief in both his original and reply briefs is sinple:
He “requests that this Court reverse the District Court’s decision
and remand his case to the Board of I mm gration Appeals for further
consideration in light of the Suprene Court’s decision in INS v.

St. r, or in the alternative, find that [he] is eligible for
212(c) relief and order that this nmatter be renmanded to the [ Bl Al
wWth instructions to hold a hearing on 212(c) relief. M.

Zal awadi a rai sed the possibility of readm ttance for the purpose of
attending a 212(c) hearing only in his reply brief in response to
the governnent’s argunents that (1) BIA regul ations precluded M.
Zal awadia from continuing his case and (2) the governnent was
“aware of no authority holding that renoved aliens, such as
Zal awadia, have a ‘right’ to continue to litigate clains for
discretionary relief under fornmer section 212(c) from abroad.”
Simlarly, at oral argunent this subject was addressed after
questioning by the panel on the point. Setting aside for the
moment that it is far from certain that M. Zalawadia would be
required to attend such a hearing, as he is ably represented by
counsel, the fact is that his appeal focuses exclusively on the
district court’s inproper consideration (and ultimte denial) of
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woul d cure the defect and would essentially be (as a conparison
point tothe relief earlier granted by the Suprene Court) “further
consideration in light of Ventura.” Wen the panel ngjority states

that we are without power to do this because of the nature of the

wit, it istelling the Suprene Court —unwittingly, I amsure —
that it was wthout such power when it first considered M.

Zal awadi @’ s habeas petition. Even wunintentionally, this is
audaci ous.

The Suprene Court cannot conceivably agree with the pane
majority’ s assessnent, however, because in remanding to us with
instructions the Court did precisely what the panel nmjority
insists no federal court can do.* This further buttresses ny
unequi vocal belief that (1) nerely vacating M. Zal awadi a’ s renoval
order does not renove all of the collateral |egal consequences of
his illegal detention, and (2) federal courts sitting as habeas
courts do have the power to fashion appropriate equitable relief —
such as, inthis case, remanding with instructions to remand to the
BIA —to elimnate such col | ateral consequences. |ndeed, federal

courts have done so for decades. *°

his eligibility for 212(c) relief: The question of his readm ssion
has never been before us.

441 note, also, that the Court’s remand in this case coul d not

be terned a conditional grant of the wit; i.e., the Court did not
say “conduct proceedings consistent with St. Cyr or release or
readmt the petitioner”; it sinply remanded with i nstructions, just

as M. Zal awadi a requests that we do now.
4 See, e.qg., notes 19-20, supra, and acconpanying text.
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Several of the cases relied on by the panel majority are so
factual ly distinguishable fromthe instant case that they provide
no real support for the majority opinion’s assessnent of thelimts

of our authority. |In Lehman v. Lycom ng County Children’s Services

Agency, for exanple, the petitioner sought the followi ng forns of
relief: (1) invalidation of a state statute that had term nated her
parental rights, (2) a declaration that she was the | egal parent of
the children at issue, and (3) an order releasing the children to
her custody.* Notably, this request was unrelated to inposed
custody of any sort: Petitioner had never been “in custody,” and
the Court noted that her children were “not in the ‘custody’ of the
State in the sense in which that term has been used by this Court
in determning the availability of the wit of habeas corpus.”?
In that context, it is hardly surprising that the Court stated that
habeas is not “a generally available federal renmedy for every

viol ation of federal rights.”*® |t was the custody issue, however,

4 458 U.S. 502, 506 (1982).
47 1d. at 510.
48 ]d.
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that was determnative,* and that issue is not (as the panel
maj ority concedes) a factor in the instant case.

Simlarly, in Aranullah v. Nelson, cited by the panel majority

on pages 15 and 17, the First Crcuit noted that habeas corpus
“cannot be wutilized to review a refusal to grant collateral

adm nistrativerelief, unrelated tothe l egality of custody, ”° and,

in that case, “the appellants [had] not shown that their detention
violates the l|aw "% Those two facts led ineluctably to the
conclusion that the appellants in Amanullah were not entitled to
the relief they sought — a nmandate to conduct evidentiary
heari ngs. The instant case is dianetrically opposite on both
counts: The collateral consequence under discussion here arises
directly from M. Zalawadia s detention, the illegality of which

has already been established by the Suprene Court. It was

precisely the illegality identified by the Court —the district
court’s inproperly foreclosing any possibility of 212(c) relief —

that caused the injury for which M. Zal awadi a now seeks redress.

4 The district court had originally held that “the custody
mai nt ai ned by the Respondent over the three Lehman children is not
that type of custody to which the federal habeas corpus renedy may
be addressed.” See Lehman, 458 U S. at 506 (quoting Lehnman v.
Lycom ng County Children’s Services Agency, Cv. No. 79-65, (M Pa.
1979)). The Third Crcuit affirnmed the district court dism ssal
and the Suprene Court affirnmed the Third Crcuit.

0 Amanullah v. Nelson, 811 F.2d 1, 17 (1st GCir. 1987)
(enphasi s added) (quoting 2 C. Gordon & H Rosenfield, I mmgration
Law and Procedure. 8 8.7(h) (Revised ed. and Cum Supp. 1986).

5t Amanul | ah, 811 F.2d at 17 (enphasi s added).
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This leads to ny final point: The panel nmgjority’s opinion

renders illusory all prior decisions in this case —including the

Suprene Court’s! The Court remanded for proceedi ngs consistent

wth St. Cyr, but the district court’s purported conduct of such
proceedings on remand itself violated the nmandate of |INS v.
Ventura.% ldentically, our refusal toremand with instructions for
further remand to the BI A now (because of our purported inability
to enploy the very sanme formof relief that the Suprene Court has

already enployed in this very case) neans that the appropriate

adj udi cative body —the BIA —w |l never have determ ned M.
Zalawadia's eligibility to apply for relief —thereby violating
Ventura yet again. In turn, this neans that M. Zalawadia wll
never have had a full and fair hearing on that question —a direct

2 Herein lies the flawin the panel majority’s contention that
vacating the renoval order al one conports with the Suprene Court’s
remand in this case. See opinion at p. 20, n.10. Al t hough
“cursory and non-specific,” | think it obvious that the Court’s
directive that (in the panel mgjority’s words) “lower courts
reconsi der Zalawadia's case in the light of the recently-decided

St. r’ dictates, at a mninmum that any district court
reconsi deration be consistent wiwth the Constitution, existing |aw,
and Suprenme Court precedent. In this case, as noted and as the

gover nnent has conceded, the district court inproperly decided the
question of M. Zalawadia' s 212(c) eligibility. The district court
was not enpowered to nmake that decision. Therefore, when it did
so, it deprived M. Zal awadi a of a reconsi deration consistent with
St. r. Under the panel majority’ s reasoni ng, any reconsideration
by the district court would neet the dictates of the Suprene Court
remand, regardless of whether that reconsideration offended the
Constitution or was otherwi se illegal. Wth all due respect, |
must wonder whether the panel majority would still consider the
district court’s reconsideration in line with the Suprene Court
remand if the district court had di sposed of M. Zal awadi a’s case
by, say, flipping a coin.
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vi ol ation of the Suprene Court’s remand in his case for proceedi ngs
consistent with St. Cyr.?%3
1. Concl usion

In nmy opinion, this case boils down to several interrel ated
fall aci es. First, we do not renmove all of the collateral
consequences of M. Zalawadi a s defective renoval order sinply by
vacating that order; he would still be subject to what is, in
reality, a standard to gain eligibility for reentry that we raise
to an inpossibly high level, i.e., a hurdle markedly higher than
that applicable in a 212(c) hearing. Second, under principles of
equity, habeas courts have often remanded with instructions to
remedy constitutionally defective proceedings, yet the mpjority
prevents us fromdoing that. Third, the Suprene Court’s remand in

this very case —enbodying as it does the exact formof relief M.

Zal awadi a now requests and the panel mpjority denies —confirns
t hat we absol utely do have the power to order the kind of equitable
relief for which he asks. Fourth, remanding on the unduly limted
basis set forth by the panel nmmjority eviscerates the Suprene

Court’s decision in this case and fails to follow the overarching

53 Underm ning the Suprene Court’s remand in this way not only
vi ol ates an intuitive understandi ng of how we shoul d honor Suprene
Court decisions, but specific Suprenme Court precedent as well:
“When this Court applies a rule of federal law to the parties
before it, that rule is the controlling interpretation of federal
| aw and nust be given full retroactive effect in all cases stil
open on direct review....” Harper v. Va. Dep’'t of Taxation, 509
U S. 86, 97 (1993).
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maxi m that we dispose of habeas petitions “as law and justice
require.”

On this last point, | would note that by doing nothing nore
than vacating M. Zalawadia s renoval order, we give himno rea
relief at all, as we neither renedy the constitutional violation

that the Suprene Court has already determ ned took place nor give

M. Zalawadia the opportunity to erase the collateral |egal
consequences of that constitutional violation. In short, M.
Zal awadia “is suffering, and wll continue to suffer, serious

disabilities because of the |aw s conplexities and not because of
his fault....There is no need in the statute, the Constitution, or
sound jurisprudence for denying to petitioner his ultimte day in

court.”® This is why | amconstrained, with respect, to dissent.

¢ Carafas v. lLaVallee, 391 U S. 234, 239 (1968).
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