United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS December 3, 2003
FOR THE FIFTH CIRCU T Charles R. Fulbruge IlI
Clerk
No. 03-30057
CALLON PETROLEUM COMPANY,
Pl ai ntiff-Appellee,
ver sus

FRONTI ER | NSURANCE COVPANY,
Def endant - Appel | ant,

CGREGORY V. SERI O, Superintendent

of Insurance for the State of

New Yor k, as Rehabilitator of

def endant Frontier |nsurance Conpany,

Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

Before JOLLY and WENER, G rcuit Judges, and ROSENTHAL, District
Judge. ”

E. GRADY JOLLY, G rcuit Judge:

Call on Petrol eum Conpany (“Callon”) brought this diversity
action against Frontier |Insurance Conpany (“Frontier”) to collect
on a bond it had issued in Callon’s favor, and noved for sumary
j udgnent . Fronti er subsequently becane represented by G egory
Serio, the New York State Superintendent of Insurance as

rehabilitator ("“Superintendent”), who failed to respond to the

" District Judge of the Southern District of Texas, sitting by
desi gnati on.



nmotion, and the district court granted summary judgnent. Over a
year |ater, the Superintendent, after three notices of the
j udgnent, noved to have the adverse summary judgnent vacated under
Fed. R Gv. P. 60(b). W hold that the judgnent was not void, and
that the district court did not err in denying relief from the
judgnment wunder Rule 60(b)(4). The crux of our reasoning in
affirmng the denial of relief under Rule 60(b)(6) is sinply that
the Superintendent offers no plausible excuse for ignoring the
j udgnent for sone fourteen nonths. W therefore conclude that the
district court did not abuse its discretion and affirmits deni al
of the Superintendent’s notion.
I

I n Decenber 1997, Callon entered into an agreenent with Wod
Energy Conpany (“Wwod”), in which Callon assigned its interest in
certain mneral |eases to Wod. Under the agreenent, Wod agreed
to plug and abandon the incident oil and gas wells, and to
guarantee its performance with a bond in Callon’s favor.
Subsequently, Frontier, as surety, issued a bond for $2.7 million
in Callon’s favor.

I n August 2000, the Louisiana Conm ssioner of Conservation
demanded t hat Wod pl ug and abandon the wells. Wen Wod failed to
respond, the Conm ssioner denmanded that Callon, as the wells’
owner, performthe work. In turn, Callon demanded that Frontier
conply with the Comm ssioner’s demand, or pay Callon the $2.7
mllion payable under the bond so Callon could perform the work
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itself. Frontier neither tendered the penal sumnor perfornmed the
wor Kk required.

On May 16, 2001, Callon filed suit, alleging that Frontier was
i abl e under the bond for the cost of pluggi ng and abandoni ng the
wells, and ot herwi se conplying with the Conm ssioner’s terns. On
July 9, Frontier answered the suit but raised no affirmative
def enses. On August 17, Callon filed a nmotion for sunmary
j udgnent, which was set for hearing on Septenber 5.

On August 24, 2001, the Superintendent initiated delinquency
proceedi ngs agai nst Frontier in the Suprene Court of New York. On
August 27, that court entered an order to show cause (the “Order to
Show Cause”), which restrained Frontier, its officers, directors,
sharehol ders, nenbers, trustees, agents, servants, enployees,
pol i cyhol ders, attorneys, nmanagers, and all other persons fromthe
transaction of Frontier’s business or the waste or disposition of
its property, except as authorized by the Superintendent. The
Order al so appointed the Superintendent as Frontier’s tenporary
rehabilitator and aut hori zed and directed himto take possessi on of
Frontier’s property and conduct its business. On Septenber 4,
Frontier’s counsel provided the Order to Show Cause to Callon’s
counsel and filed it with the district court.

On Septenber 5, in the absence of any opposing papers from
Frontier, the district court granted Callon’s notion for sunmary
judgnent. It acknow edged the New York Order to Show Cause but did
not consider itself restrained by the Order because di sposition of

3



t he pendi ng noti on was not a transaction of Frontier’s business by
the restrained persons, as contenplated by that Order. The
district court subsequently entered a final judgnent against
Frontier for $2.7 mllion.

On Cctober 15, the New York Suprene (trial level) Court
entered an order of rehabilitation (“Rehabilitation Order”), making
the Superintendent’s appointnent as rehabilitator of Frontier
per manent . In the Rehabilitation Oder, the New York court
expressly enjoined all persons fromprosecuting any acti ons agai nst
Frontier or the Superintendent and from obtaining judgnents or
maki ng any | evy against Frontier’s assets. The Superintendent did
not file the Rehabilitation Order with the district court until a
year |ater, when he filed it with his Rule 60(b) notion for relief.

As early as Cctober 16, 2001, however, Callon had provided the
New York State Departnent of Insurance with a copy of the district
court’s final judgnent. The acconpanying letter stated that Call on
consi dered the judgnent final and binding. Then again three nonths
later, in January 2002, Callon wote another letter insisting on
the finality of the district court’s order, and denmandi ng the sum
owed under the judgnent. There was no response from the
Superi nt endent.

On Septenber 5, 2002, a year after the district court granted
summary judgnent, Callon noved in the New York rehabilitation
proceedings to have its claim against Frontier |iquidated as a
matter of lawand fixed at $2. 7 million with interest. This action
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finally pronpted the Superintendent, on Novenber 14, to file a Rule
60(b) notion for relief fromjudgnment in the district court. The
Superintendent sinultaneously filed a notion for stay or di sm ssal
W thout prejudice pending the outcone of the rehabilitation
proceedi ngs. On Decenber 12, after hearing argunent, the district
court entered an order denying both of the Superintendent’s
notions. The Superintendent appeals.!?
I

The Superintendent argues that the district court erred in
denying Rule 60(b) relief for two reasons. First, the
Superintendent contends that the judgnent is void under Rule
60(b) (4) because the district court entered summary judgnent after
Frontier’s delingquency proceedings had begun. Second, the
Superintendent argues that the extraordinary circunstances
surroundi ng the delinquency proceedings and the equities of the
case weigh in favor of vacating the judgnent under Rule 60(b)(6) so

that Frontier may have its day in court. Each of these issues

Though the Superintendent’s notice of appeal designates both
a) his Rule 60(b) notion for relief and b) his notion for stay or
dismssal, we dismss the appeal of the latter issue because the
Superintendent has failed to brief the i ssue and has t hus abandoned
it. Dardar v. Lafourche Realty Co., 985 F.2d 824, 831 (5th Gr.
1993) (“Questions posed for appellate review but inadequately
briefed are considered abandoned.”); Fed. R App. P. 28(a)(9) (A
(requiring argunent to contain “appellant’s contentions and the
reasons for them wth citations to the authorities and parts of
the record on which the appellant relies”).
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invol ves a different standard of review and rai ses distinct |egal
guesti ons. 2
A
W first look at whether the judgnent is void under Rule

60(b)(4). This Court reviews a district court’s denial of a Rule

60(b) (4) notion to set aside a judgnent de novo. Carter v. Fenner,
136 F.3d 1000, 1005 (5th Gr. 1998). W have recognized two
circunstances in which a judgnent may be set aside under Rule
60(b) (4): 1) if the initial court |acked subject matter or
personal jurisdiction; and 2) if the district court acted in a
manner inconsistent with due process of law. [d. at 1006; see al so

Jackson v. FIE Corp., 302 F.3d 515, 521-22 (5th Cr. 2002).3 W

take up both considerations in order.
1
The Superintendent contends that at the tinme of the district

court’s grant of summary judgnent, jurisdictionover Callon’s claim

2The rel evant Rule 60(b) text provides:

On notion and upon such terns as are just, the
court may relieve a party or a party’s |egal
representative froma final judgnent, order,
or proceeding for the foll ow ng reasons: . . .
(4) the judgnent is void . . . or (6) any
other reason justifying relief from the
operation of the judgnent.

Fed. R Cv. P. 60.

SRule 60(b)(4) notions have no set tinme limt; in this
circuit, they need not even be nade within a “reasonable tine.”
Carter, 136 F.3d at 1006; New York Life Ins. Co. v. Brown, 84 F.3d
137, 142-43 (5th Cr. 1996).




had vested exclusively in the New York Supreme Court. That is, by
virtue of comencenent of rehabilitation proceedings in the New
York state courts, the federal district court in Louisiana no
| onger maintained jurisdiction over the action.

Callon correctly points out that because federal courts
regul ate the scope of their own jurisdiction, a Rule 60(b)(4)
chall enge to jurisdiction should be sustained only where there is
a “clear usurpation of power” or “total want of jurisdiction.”

Nermai zer v. Baker, 793 F.2d 58, 64-65 (2d G r. 1986); see also

United States v. Tittjung, 235 F.3d 330, 335 (7th Gr. 2000) (“Only

when the jurisdictional error is “egregious’ will courts treat the
judgnent as void.”). Here, the district court clearly had
diversity jurisdiction over the litigation between Callon and
Frontier; noreover, the jurisdictional error, if any, in entering
judgnent after the Order to Show Cause does not appear to be
“egregious.”

The Superi nt endent argues, however, that insurance regul ation
shoul d be an exception to the general rule that state courts are
powerless to restrain federal courts sitting in diversity
jurisdiction* “Congress has evinced a strong federal policy in
favor of deferring to state regulation of insolvent insurance
conpani es as reflected in the McCarran-Ferguson Act and t he express

excl usi on of insurance conpani es fromthe federal Bankruptcy Code.”

‘See, e.q., Donovan v. City of Dallas, 377 U S. 408, 412-13
(1964).




Muni ch Aneri can Rei nsurance Co. v. Crawford, 141 F. 3d 585, 595 (5th

Cir. 1998) (enphasis added).® He further points out that because

“Insurance regulation has long been recognized as an area of

traditional state concern,” Goss v. Wingarten, 217 F.3d 208, 223

(4th Cr. 2000), federal courts routinely confront the conflict
between their exercise of federal jurisdiction and state |aws
est abl i shing excl usi ve cl ai ns pr oceedi ngs for i nsur ance
i nsol vencies.® Federal courts normally manage this conflict by
exercising Burford abstention to avoid interfering with state

rehabilitation proceedings. Burford v. Sun G| Co., 319 U S 315

(1943).7 Although Burford abstention is generally considered the

The McCarran-Ferguson Act, 15 U.S.C. 88 1011, et seq. (West
2003), reads, in pertinent part: “No Act of Congress shall be
construed to invalidate, inpair, or supersede any |aw enacted by
any State for the purpose of regulating the business of insurance
. . . unless such Act specifically relates to the business of
insurance”. 15 U.S.C. § 1012(b).

® This problemal so arises in situations involving courts of
different states. As relates to the present case, state
| egi sl atures (including New York and Loui si ana) adopted the Uniform
Insurers Liquidation Act (“ULA’) and established reciprocal
procedures for resolving clains against insolvent insurers. See
N.Y. Ins. Law 88 7408, et seq.; La. Rev. Stat. Ann. 88 22:757, et
seq. oviously, state | egislatures can withhold jurisdiction from
their owm state courts but cannot control the jurisdiction of the
federal courts.

‘See, e.q., dark v. Fitzqgibbons, 105 F.3d 1049, 1051-52 (5th
Cr. 1997); Barnhardt Marine Ins., Inc. v. NewEngland Int’|l Surety
of Anmer., Inc., 961 F.2d 529, 531-32 (5th Cr. 1992); Mrtin
| nsurance Agency, Inc. v. Prudential Reinsurance Co., 910 F. 2d 249,
255 (5th CGr. 1990); Gonzalez v. Media Elenents, Inc., 946 F. 2d 157
(1st Cr. 1991); Law Enforcenent Insurance Co. v. Corcoran, 807
F.2d 38 (2d Cir. 1986); Lac D Am ante du Quebec Ltee v. Anerican
Hone Assurance Co., 864 F.2d 1033 (3d Cir. 1988); Hartford Casualty
| nsurance Co. v. Borg-Warner Corp., 913 F.2d 419 (7th Cr. 1990);
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exception rather than the rule, the insurance insolvency context
presents the classic exanple of the doctrine’ s goal of preventing
“needl ess conflict with state policy.” Burford, 319 U S. at 327.
We can certainly agree that, had the Superintendent tinely
moved the district court to dismss or stay this action on Burford
grounds, it would have been proper, if not obligatory, for the
district court to have done so. However, these are not the facts
before us. In any event, it is clear that the district court had
diversity jurisdiction over the case; although federal courts
usual ly apply state |aw when exercising diversity jurisdiction
they are not automatically stripped of subject matter jurisdiction

over clai ns asserted agai nst an i nsurer undergoi ng state i nsol vency

or rehabilitation proceedings. See, e.q., Minich Anerican, 141
F.3d at 595; Martin, 910 F.2d at 254.8
In sum the | aw does not support the Superintendent’s argunent

that the judgnent in Callon’s favor is void. This is so because

Gines v. CGown Life Insurance Co., 857 F.2d 699 (10th Cr. 1988).

8Only one federal court has given traction to the
Superintendent’s argunent that the New York rehabilitation
proceedi ngs left the district court without jurisdictionto rule on
Callon’s sunmary judgnent notion. In lnsurance Affiliates, Inc. v.
O Connor, the district court held that the U LA divested Col orado
courts of jurisdiction “to hear actions involving controverted
clains invol ving out-of-state insurers unl ess ancillary proceedi ngs
have been commenced in Col orado.” 522 F. Supp. 703, 706 (D. Col o.
1981). But in Martin, we squarely refused to adopt that position
stating, “[a]lthough we agree with the district court that this
case shoul d be di sm ssed, we do not think di smssal should be based
on lack of subject matter jurisdiction in federal courts.” 910
F.2d at 254-55 (concluding that dismssal under the Burford
abstention doctrine was nore appropriate).

9



because the district court had jurisdiction at the tinme it entered
t he j udgnent.
2

The Superintendent contends, in the alternative, that the
district court’s grant of summary judgnent was inconsistent with
due process, and that for this reason the judgnent is void. I n
support of this argunent, the Superintendent raises simlar points
to those raised in connection wth his contention that the district
court lacked jurisdiction. W also find them unpersuasive.

As noted earlier, Rule 60(b)(4) relief is warranted if a
district court’s actions are inconsistent with due process of |aw.

See Carter, 136 F.3d at 1006; New York Life, 84 F.3d at 143. If a

court has both subject matter and personal jurisdiction, however,
the “only inquiry is whether the district court acted in a manner
so inconsistent with due process as to render the judgnent void.”

New York Life, 84 F.3d at 143. Such circunstances are rare because

due process in civil cases usually requires only proper notice and
service of process and a court of conpetent jurisdiction. Id.
“[Plrocedural irregularities during the course of a civil case,
even serious ones, wll not subject the judgnent to collateral

attack.” |d. (quoting Fehl haber v. Fehl haber, 681 F.2d 1015, 1027

(5th CGr. 1982)).
Here, Frontier -- and subsequently the Superintendent -- were
fully aware of the sunmmary judgnent proceedings and had a fully

adequate opportunity to be heard: Frontier was afforded the
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opportunity to brief Callon’s summary judgnent noti on and to appear
at oral argunent; and the Superintendent had notice that the
district court had entered judgnent for over a year before he
finally acted. Thus, although the Superintendent may argue that he
had no opportunity to argue for a stay or dism ssal based on the
Order to Show Cause before the judgnent was entered, he
neverthel ess had notice of the judgnent and anple tine to present
inanore tinely manner his argunents for Rule 60(b) relief; yet he
failed to respond for sonme fourteen nonths. It seens to us that
these facts do not allow the Superintendent to hide his failings
behind the skirts of a due process argunent.

Accordi ngly, we find no convincing support for the
Superintendent’ s due process argunent, and therefore hold that the
judgnent of the district court was not void on due process grounds.

B

We turn finally to the question of whether the district court
erred in denying Frontier’s notion for relief fromjudgnent under
Rul e 60(b)(6) (“any other reason justifying relief”). W review
the denial of Rule 60(b)(6) relief under an abuse of discretion
standard. Carter, 136 F.3d at 1005.

The Superintendent advances a nunber of argunents to support
his contention that the district court abused its discretion when
it turned its back to his long delayed request for equitable
relief. First, he maintains that the circunstances surroundi ng
Frontier’'s rehabilitation show that neither Frontier’'s nor his
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failure to respond to Callon’s summary judgnent notion was
del i berate. The Superintendent contends that this failure occurred
because it was “practically inpossible,” in the nine days between
hi s appoi ntnent as rehabilitator and the district court’s grant of
summary judgnent, to determne whether imrediate action was
required in the case, and that it was “all [he] could do” to notify
Frontier’s counsel of the injunction contained in the New York
order directing the cessation of transacting busi ness on Frontier’s
behal f. H s excuse that he would have acted except for the
hei ghtened activity occurring at the particular tine is
unconvi nci ng when we consi der that the Superintendent failed to act
for fourteen nonths.

Further, the Superintendent’s excuse is belied to a
significant extent by an unpublished opinion of a California
appellate court t hat involves these very rehabilitation

proceedings. Serio v. The Superior Court, Nos. (030164, 030165,

2002 W. 31794160 (Cal. App. Dec. 13, 2002). Serio indicates that
the Superintendent noved for a stay of California state court
proceedi ngs shortly after Frontier’s rehabilitation proceedings
comenced in New York. There, the parties adverse to Frontier
filed summary judgnent notions in Septenber 2001, to which Frontier
filed opposition notions before the matter was set for hearing on
Cct ober 23. Id. at *1. After the New York court enjoined al

proceedi ngs agai nst Frontier (under the Rehabilitation Order), the
Superintendent quickly asked the California court for a stay under
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the Uniform Insurers Liquidation Act. In other words, the
Superintendent took precisely the kind of action on behalf of
Frontier in California that he clainms could not be taken here. Had
t he Superintendent acted so expeditiously in our case, he may wel |l
have secured a stay, or had a different case on appeal.

Second, the Superintendent ganely argues that his request for
Rule 60(b)(6) relief was tinely and, noreover, that the
Rehabilitation Order left it unnecessary for further action to set
aside the final judgnent. These contentions rely on the faulty
understandi ng of the U LA as making it unnecessary to nove to set
aside the district court’s judgnent given the U LA s designation of
the New York court’s exclusive jurisdiction for settling all clains
agai nst the insolvent insurer. As we explained earlier, state
court injunctions flowng fromthe U LA s operation sinply do not
strip the federal courts of jurisdiction.® 1In addition, Callon’'s
counsel sent two letters -- one dated October 16, 2001 and the
other dated January 22, 2002 -- referencing the judgnent’s
finality. Yet the Superintendent did not act until Novenber 14,
2002. The district court did not abuse its discretion in
determning that, to set aside the judgnent it was necessary to
act, and that the Superintendent failed to do so in a reasonably

tinmely manner. 1°

°See n. 8 and di scussion, supra.

10 See, e.g., Pioneer Inv. Servs. Co. v. Brunswi ck Assoc., 507
U. S 380, 393 (1993) (“If a party is partly to blanme for the del ay,
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In sum because the Superintendent offers no plausi bl e excuse
for ignoring the judgnent of the district court -- a judgnent of
which he was fully apprised -- for sone fourteen nonths, we hold
that there was no abuse of discretion by the district court in
denyi ng the Superintendent’s Rule 60(b)(6) notion.?

11

Accordingly, for the foregoing reasons, the judgnent of the

district court is

AFFI RVED.

relief nust be sought within one year under [Rule 60(b)(1)] and the
party’ s negl ect nust be excusable.”); darenont Fl ock Corp. v. Al m
281 F. 3d 297, 299 (1st Cir. 2002).

1The Superintendent maintains that he has sufficient evidence
for a neritorious defense of fraudulent inducenent that would
precl ude sunmmary judgnent. Even if Frontier did not waive this
defense by failingtoplead it inits answer to Callon’s conpl aint,
having a neritorious defense does not alone make a case for

reversing a district court’s Rule 60(b)(6) ruling on appeal. The
Superintendent al so asserts that the equities of the case mlitate
in favor of Rule 60(b)(6) relief. |In support, the Superintendent

repeats his argunent that Frontier should be given a fair
opportunity to oppose Callon’s summary judgnent notion. Wile this
argunent woul d have carried sonme weight inatinely Rule 60 notion,
it does not support a finding of abuse of discretion in the Iight
of the fourteen-nonth del ay.
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