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Over a period of years, Jonathon Cerhardt obtained over
$77,000 in governnment-insured student loans to finance his
education at the University of Southern California, the Eastman
School of Music, the University of Rochester, and the New Engl and
Conservatory of Misic. Cerhardt is a professional cellist. He
subsequently defaulted on each loan owed to the United States
Gover nnent .

In 1999, Cerhardt filed for Chapter 7 bankruptcy and

thereafter filed an adversary proceedi ng seeking discharge of his



student | oans pursuant to 11 U . S.C. 8 523(a)(8). The bankruptcy
court discharged Gerhardt’s student |oans as causing undue
hardship. On appeal, the district court reversed, holding that it
woul d not be an undue hardship for Gerhardt to repay his student
| oans. Finding no error, we affirmthe district court’s judgnent.
| .  STANDARD OF REVI EW

W reviewthe decision of adistrict court, sitting as an
appel l ate court, by applying the sane standards of review to the
bankruptcy court’s findings of fact and conclusions of |aw as

applied by the district court. Inre Jack/Wade Drilling, Inc., 258

F.3d 385, 387 (5th Cr. 2001). Cenerally, a bankruptcy court’s
findings of fact are reviewed for clear error and concl usions of

|law are reviewed de novo. Britton v. |IBEW Local 520 (lIn re

Wllians), 337 F.3d 504, 508 (5th G r. 2003).

Whet her courts reviewthe “undue hardshi p” determ nation
de novo is a matter of first inpressioninthis circuit. A nunber
of our sister circuits have confronted this precise issue,
determ ning that the dischargeability decisionis a question of | aw

subject to de novo review. See In re Long, 322 F.3d 549, 553 (8th

Cir. 2003); Inre Rifino, 245 F. 3d 1083, 1086-87 (9th Cr. 2001);

In re Brightful, 267 F.3d 324, 327 (3d Cr. 2001); In re Hornsby,

144 F.3d 433, 436 (6th Gr. 1998); In re Wodstock, 45 F.3d 363,

367 (10th Cir. 1995); In re Roberson, 999 F.2d 1132, 1137 (7th Cr

1993); Brunner v. New York State Hi gher Educ. Serv. Corp., 831 F. 2d




395, 396 (2d Cr. 1987). Simlarly, this court has held that
determ ning dischargeability of a debt arising froma willful and
mal i cious injury under 11 U . S.C. 8§ 523(a)(6) is a question of |aw

subject to de novo review. Inre Wllians, 337 F.3d at 508. The

decision to discharge Cerhardt’s debts represents a conclusion
regarding the legal effect of the bankruptcy court’s factual
findings as to his circunstances. Thus, the district court
correctly applied de novo review to the bankruptcy court’s
di schargeability holding, and this court applies the sane standard
on appeal .
1. Undue Hardship Test

This <circuit has not explicitly articulated the
appropriate test with which to evaluate the undue hardship
det erm nati on. The Second Circuit in Brunner crafted the nost

W del y-adopted test. See In re Cox, 338 F.3d 1238, 1241 (11th G

2003); In re Ekenasi, 325 F.3d 541, 546 (4th Gr. 2003); R fino,

245 F. 3d at 1087-88; Brightful, 267 F.3d at 327-28; Roberson, 999
F.2d at 1135-36. To justify discharging the debtor’s student
| oans, the Brunner test requires a three-part show ng:

(1) that the debtor cannot nmaintain, based on current
i ncone and expenses, a “mnimal” standard of living for
[hinsel f] and [his] dependents if forced to repay the
| oans; (2) that additional circunstances exi st indicating
that this state of affairs is likely to persist for a
significant portion of the repaynent period of the
student |oans; and (3) that the debtor has nade good
faith efforts to repay the loans. Brunner, 831 F.2d at
396.



Because the Second Circuit presented a workable approach to
eval uating t he “undue hardshi p” determ nation, this court expressly
adopts the Brunner test for purposes of evaluating a Section
523(a)(8) decision.!
A Mnimal Standard of Living

Under the first prong of the Brunner test, the bankruptcy
court determned that Gerhardt could not maintain a mninal
standard of living if forced to repay his student | oans. Evidence
was produced at trial that Gerhardt earned $1, 680.47 per nonth as
the principal cellist for the Louisiana Philharnonic O chestra
(“LPO), including a small amount of suppl enental incone earned as
a cello teacher for Tulane University. Hi s nonthly expenses, which
included a health club nenbership and internet access, averaged
$1, 829.39. The bankruptcy court’s factual findings are not clearly
erroneous. Consequently, we agree wth the bankruptcy court’s
concl usion of law, which we review de novo, that flows fromthese
factual findings. Guven that Gerhardt’s nonthly expenses exceed
his nonthly inconme, he has no ability at the present tine to
mai ntain a mniml standard of living if forced to repay his | oans.

B. Persisting State of Affairs
The second prong of the Brunner test asks if “additional

circunstances exist indicating that this state of affairsis likely

! Both the bankruptcy court and district court applied the
Brunner test to the facts of this case.
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to persist [for a significant period of tine].” Brunner, 831 F.2d
at 396. “Additional circunstances” enconpass “circunstances that
i npacted on the debtor’s future earning potential but which [were]
either not present when the debtor[] applied for the |oans or

[ have] since been exacerbated.” 1n re Roach, 288 B.R 437, 445

(Bankr. E.D. La. 2003). This second aspect of the test is neant to
be “a demanding requirenent.” Brightful, 267 F.3d at 328. Thus,
proving that the debtor is “currently in financial straits” is not
enough. 1d. Instead, the debtor nust specifically prove “a total

incapacity. . . in the future to pay [his] debts for reasons not

within [his] control.”2 |In re Faish, 72 F.3d 298, 307 (3d Gr.

1995) (quoting In re Rappaport, 16 B.R 615, 617 (Bankr. D.N.J.

1981) ).

Under the second prong of the test, the district court
correctly concluded that Gerhardt has not established persistent
undue hardship entitling him to discharge his student | oans.
Cerhardt holds a masters degree in nusic from the New Engl and
Conservatory of Music. He is about 43 years old, healthy, well-
educat ed, and has no dependents, yet has repaid only $755 of his

over $77,000 debt.® During the LPO s off-seasons, Gerhardt has

2 Sone exanpl es of “additional circunstances” include
“psychiatric problens, |ack of usable job skills, and severely
[imted education.” Roach, 288 B.R at 445.

3 Qur analysis of the second Brunner prong inevitably
overlaps to sone degree with the third prong, which asks if the
debtor has nmade a good faith effort to repay the | oan. Brunner,
831 F.2d at 396. However, because we resolve this case under the
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col l ected unenpl oynent, but he has sonehow nmanaged to attend the
Col orado Music Festival. Although trial testinony tended to show
that Gerhardt would |ikely not obtain a position at a hi gher-paying
orchestra, he could obtain addi ti onal steady enpl oynent in a nunber
of different arenas. For instance, he could attenpt to teach full -
time, obtain night-school teaching jobs, or even work as a nusic
store clerk.* Thus, no reasons out of Gerhardt’s control exist
that perpetuate his inability to repay his student | oans.

I n addi ti on, nothing in the Bankruptcy Code suggests t hat
a debtor may choose to work only in the field in which he was
trained, obtain a |ow paying job, and then claimthat it would be

an undue hardship to repay his student | oans. See, e.q., Inre

Gigas, 252 B.R 866, 875 (Bankr. D.N. H. ) (concluding that a debtor
coul d not satisfy the second Brunner prong when financial distress
was self-inposed). Under the facts presented by Gerhardt, it is
difficult to inmagine a professional orchestra nusician who would
not qualify for an undue hardshi p di scharge. Accordingly, Gerhardt
“has failed to denonstrate the type of exceptional circunstances
that are necessary in order to neet [his] burden under the second

prong” of Brunner. Brightful, 267 F.3d at 330. Finding no error,

the judgnent of the district court is AFFI RVED

second prong, it is unnecessary to explore the third prong in
dept h.

4 This is not neant to be an exhaustive |ist of possible
enpl oynent opportunities for Gerhardt, but instead nerely seeks
to illustrate other viable avenues for incone.
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