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Waste Managenent, Inc. (“WM) sued Residuos Industriales
Multiqguim S. A de CV. (“RIMSA’) on various equitable clains in
Texas state court. RIMSA renoved the case and filed a notion to
stay litigation in the light of an ongoing arbitration between WM
and Rl MSA' s parent conpany, CCGEA Onyx, S. A (“Onyx”). The district
court denied the notion, and Rl MSA appeal ed. WM contendi ng that
because RI MSA had no right to a mandatory stay under 9 U. S.C. § 3,
filed a nmotion to dismss this interlocutory appeal for |ack of
appellate jurisdiction. W hold that even though RIMSA is not a
party to the arbitration agreenent, we have appellate jurisdiction

and RIMSA is entitled to a mandatory stay because WM s clains



agai nst RI MSA are based on the sane operative facts, are i nherently
i nseparable from those against Onyx, and the present suit could
have a critical inpact on the pending arbitration. Consequently,
we reverse the denial of the notion to stay litigation, and remand
to the district court for entry of such an order.
I

In January 2000, RIMSA agreed to | ease sone heavy equi pnent
from The Bethlehem Corporation (“Bethleheni) for wuse in its
hazardous waste disposal operations. Bet hl ehem required a
per f ormance guarantee fromWJ whi ch was RI MSA’ s parent conpany at
the tine. VWM provided this guarantee and secured it with a
$795,000 Letter of Credit (the “Letter”). Under the Letter,
Bet hl ehem was entitled to draw on the security if an authorized
Bet hl ehemofficer certified that RIMSA was in default on the | ease.

In August 2000, WM sold its shares in RRMSA to Onyx, in a
St ock Purchase Agreenent (the “SPA’) that closed in Novenber of
that year. The SPA contai ned a broad agreenent to arbitrate under
t he auspi ces of the International Chanber of Commerce (“ICC), as
well as a general release (the “Rel ease”) between WM and RI M5SA.

In ate Novenber, RIMSA nade a partial late paynent on its
| ease, alleging that such action was justified by Bethlehems
failure to properly maintain the equipnment under the contract.
RIMSA then failed to nmake its Decenber paynent. Bet hl ehem

responded to the now $60, 000 shortfall by collecting on the entire



$795,000 Letter. WMrei nbursed the bank for these funds, plus fees
and expenses.

In May 2002, Onyx initiated an | CC arbitrati on agai nst VW on
clains arising out of the SPA. WMfiled a counterclaim alleging
a breach of contract and seeking reinbursenent for the funds WM
paid relating to the Letter. Onyx initially objected to the ICC s
jurisdiction over the counterclaim contendi ng that t he
countercl ai mdi spute was not subject to the arbitration agreenent
between it and WM because it involved the Letter that was solely
bet ween RI MSA and WM

On August 8, 2002, at the sane tine it was asserting its
breach of contract counterclaimbefore the |CC, WM sued RI M5SA in
Texas state court to collect against the nonies it had paid on the
Letter. The case was renoved to federal court, where R MSA then
filed a derivative third-party conplaint against Bethlehem
alleging that Bethlehem was the entity that caused the damages
sought by WM  On August 22, 2003, WM noved for sunmmary judgnent.
(RIMSA al so has a summary judgnent notion pending.)

Meanwhile, in the |1CC proceeding, Onyx wthdrew its
jurisdictional objections to WM s counterclaim and, in Decenber
2002, the parties agreed to arbitrate WM s counterclaim

Soon thereafter, RIMSA filed an energency notion in the
district court to stay litigation (the “Mdtion to Stay”) based on
the ongoing arbitration between WM and Onyx -- which, as a result
of the agreenent between WM and Onyx, was now to include the
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di spute over the Letter, the subject of the instant case. On
Cct ober 22, 2002, the district court summarily denied the Motionto
Stay. RIMSAfiled atinely notice of interlocutory appeal, but the
district court denied a stay pending appeal. W then filed a
motion inthis Court to dismss for | ack of appellate jurisdiction,
arguing that RIMSA is not a party to the arbitrati on agreenent and
t hus cannot take an interlocutory appeal. On Decenber 24, this
Court granted a stay pending appeal, carried WM s jurisdictional
nmoti on, and accel erated this appeal.
|1

This Court reviews a district court’s denial of a notion to

stay litigation pending arbitration de novo, using the sane

standard as the district court. Texaco Exploration & Prod. V.

AnCl yde Engi neered Prods., 243 F.3d 906, 909 (5th Cr. 2001);

Harvey v. Joyce, 199 F. 3d 790, 793 (5th Cr. 2000). W nust first

consi der, however, whether we have jurisdiction to hear this
appeal .
A

RIMSA urges that we have appellate jurisdiction under §
16(a) (1) of the Federal Arbitration Act (“FAA’), which provides
that an interlocutory appeal may be taken from “an order refusing
a stay of any action under section 3 [of the FAA].” 9 U S. C 8§
16(a)(1); Adams v. Ga. Gulf Corp., 237 F.3d 538, 541 (5th Cr.

2001) (“Through Section 16, Congress intended to pronpote



arbitration by ‘permttinginterlocutory appeals of orders favoring
litigation and precluding reviewof interlocutory orders that favor
arbitration.””) (citation omtted). G ven the |anguage of 8§
16(a)(1l), this Court wll have jurisdiction to reviewthe district
court’s order if 8 3 applies to RIMSA's notion for a stay.'?

Al though 8 3 wusually applies only to the parties to an
arbitration agreenent, Adans, 237 F.3d at 540, RIMSA argues that
this appeal presents the case when a non-signatory has the right
under 8 3 to request a mandatory stay pending arbitration, HIIl v.

Gen. Elec. Power Sys., Inc., 282 F.3d 343, 348 (5th Cr. 2002). WV

di sputes RIMSA's assertion on the ground that its clains against
RI MSA are wholly separate fromthe clains being arbitrated with
Onyx, and consequently any right that R MSA may have does not ari se
under 8 3; this being so, this Court has no appellate jurisdiction

over this interlocutory appeal.

1Section 3 reads:

If any suit or proceedi ng be brought in any of the
courts of the United States wupon any issue
referable to arbitration under an agreenent in
writing for such arbitration, the court in which
such suit is pending, upon being satisfied that
the issue involved in such suit or proceeding is
referable to arbitrati on under such an agreenent,
shall on application of one of the parties stay
the trial of the action until such arbitration has
been had in accordance with the terns of the
agreenent, providing the applicant for the stay is
not in default in proceeding wth such
arbitration.

9 U S. C § 3 (enphasis added).



Thus, the first issue we nust resolve is whether 8§ 3 gives
RI MSA standing to i nvoke the arbitral rights of the signatories to
an arbitration agreenent. A parsing of the |anguage of § 3
denonstrates that, in certain Jlimted circunstances, non-
signatories do have the right to ask the court for a mandatory stay
of litigation, in favor of pending arbitration to which they are
not a party. That is, in any suit brought in federal court “upon
any issue referable to arbitration” under a witten arbitration
agreenent, “the court . . . shall on application of one of the
parties” stay the suit. 9 US C. 8 3 (enphasis added). The
grammatical structure of this sentence would seem to nmake cl ear
that any of the parties to the suit can apply to the court for a
mandatory stay, and the court nmust grant the stay if the claimat
i ssue i s indeed covered by the arbitration agreenent. Although the
final phrase of the statute -- “providing the applicant for the
stay is not in default in proceeding with such arbitration” --
suggests that Congress contenplated that the litigant applying for
the stay would also be a party to the arbitration, the preceding
| anguage al l ows for the anomal ous situation where a non-signatory
requests a stay of litigation on an i ssue covered by an arbitration
agr eenent .

To that end, we have ordered stays on the application of non-

signatories in three recent cases. I n Subway Equi pnent Leasing

Corp. v. Forte, we applied 8 3 to non-signatory affiliates of a




signatory corporation, where the clainms against them were based
entirely on rights arising from the contract containing the
arbitration clause.? Simlarly, in Harvey, we invoked 8 3 on
behal f of a non-signatory corporation whose potential liability
arose and was inseparable from the clains against its signatory
owner.®* Most recently, in HIll, we applied 8§ 3 where a non-
signatory lender’s potential liability was inherently inseparable
fromclai ns agai nst the second party to an arbitration agreenent.*

To clarify, were it not for 8 3's broad grant of statutory
authority to enforce arbitrati on agreenents, non-signatories would
be hard-pressed to assert rights to nmandatory stays of litigation:
They would not have rights arising from contract or statute or

per haps even Article Ill. As was inplicit in Subway, Harvey, and

H 11, however, 8 3 gives a non-signatory litigant standing to apply
for a stay when the litigation involves “any issue referable to
arbitration.” Thus, if WM s clains against RIMSA are “referable to
arbitration,” RIMSA has standing to nove for a stay and we have

jurisdiction to review its denial.

2169 F.3d 324, 329 (5th Cr. 1999) (litigation would have
adversely affected the signatory’'s right to arbitration) (citing
SamReisfeld & Son Inport Co. v. S. A Eteco, 530 F.2d 679, 681 (5th
Cr. 1976), which was a case deci ded before the enactnment of § 3).

3199 F.3d at 795 (if lawsuit against non-signatory were
allowed to proceed, it would have a critical inpact upon the
arbitration).

4282 F.3d at 348 (permitting suit to go forward would
undermne the arbitration proceeding and thus thwart federa

policy).



The key issue in evaluating our jurisdiction over this appeal
-- whether WM s cl ai ns agai nst RIMSA are “referable to arbitration”
such that a stay of litigation under 8 3 would be mandated -- is
therefore identical to the substance of this interlocutory appeal;
that is, we nust determ ne whether WM s clains against R MSA are
covered by the arbitration agreenent that covers its clai ns agai nst
Onyx. ®

B

W thus turn to the issue of whether WMs clains against
RI MSA, a non-signatory, are “referable to arbitration” under the
agreenent with Onyx. Synthesizing this Court’s precedent, several
factors enmerge for invoking 8 3 on the application of a non-
signatory: 1) the arbitrated and litigated disputes nust involve
the sane operative facts; 2) the clains asserted in the arbitration
and litigation nust be “inherently inseparable”; and 3) the

litigation nust have a “critical inpact” on the arbitration. See,

e.9., Hill, 282 F.3d at 347; Harvey, 199 F.3d at 795-96.° The

SAs WM points out, this is somewhat of a Catch-22: we could
not reject jurisdiction after finding that RRMSAis entitled to a
stay, or find that no stay is warranted while nmaintaining
jurisdiction. W nust thus either reverse the district court or
di sm ss for want of jurisdiction after having reached t he subst ance
of the appeal.

RI MSA refers to these three factors as a “three-part test”
for evaluating the application of the FAA to a non-signatory. WM
i nstead suggests that this Court has adopted the position that a
stay should be granted to a non-signatory only in “exceptional” or
“rare” circunstances. Adans, 237 F.3d at 540-41 (“[in Subway and
Harvey] we were confronted with exceptional circunstances.”). It
is apparent fromreading the cases in question that neither party
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question is not ultimtely one of weighing potential harmto the
interests of the non-signatory, but of determ ning whether
proceeding with litigation will destroy the signatories’ right to
a neani ngful arbitration. Adans, 237 F.3d at 241.
1

VWM argues that its clains against RIMSA and Onyx are based on
different |l egal theories, different el enents, and different factual
under pinnings. First, the operative facts are different because
those relevant to an equitable claim (to prove whether RI MSA did
anything that obligates it to repay the Letter) diverge fromthose
relevant to a contract claim (to help interpret the SPA and its
obligations). And none of Onyx’'s defenses -- that it was not a
party to the Letter, that it did not inproperly operate RIMSA after
acquiring it -- are at play in the litigation. Thus, while there
is a veneer of simlarity, the operative facts do not nesh.

Second, WM argues that the arbitration and litigation are not
“Inherently inseparable” because they focus on fundanentally
different theories of law and el enents of the causes of action
Gven the different elenents that nust be proved to establish
unj ust enrichnment on one hand and breach of contract on the other,
the parallel proceedings could result in a finding of liability

agai nst neither, one, or both of RIMSA and Onyx (with possible

is precisely correct; there is neither an explicit balancing test
nor a bright line rule. The factors fornul ated above recur in the
rel evant precedential |anguage but they are neither required (in
that articulation) nor exhaustive.
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rights of contribution). Equitable and |egal theories cannot be

“Inseparably intertw ned.” In contrast, WM asserts, the Harvey
non-signatory’s liability was conpletely derivative of the

signatory’s, so the result of one dispute necessarily determ ned
the result of the other. Harvey, 199 F.3d at 795.

Thi rd, although WMacknow edges that the litigation may affect
the arbitration in some way, perhaps in a substantial way, WM
contends that it will not have a “critical” inpact rendering the
arbitration “both redundant and neani ngl ess.” Harvey, 199 F. 3d at
795-96. Even if the arbitrator would feel bound by the district
court, the cases are sufficiently different that the arbitrator’s
fact-finding and | egal rulings would not be obviated. And if no
stay is granted, the arbitration and litigation would still
progress on parallel tracks -- potentially arriving at different
results in terns of whether the particular defendant bears
liability but not repeating each other.

On the other hand, RIMSA points to the well-established
federal policy favoring arbitration (particularly in international
comerce), and argues that the district court disregarded the
significance and scope of the WM Onyx arbitration. As WM does not
contest the validity of the SPA's arbitration provision, Onyx's
agreenent to arbitrate WM s count ercl ai m(seeki ng rei nbursenent for

the Letter) should foreclose the instant |itigation.
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RI MSA suggests that a dispute falls into the scope of the
arbitration clause if a reasonable relationship can be found
bet ween the subject matter of the dispute and the general subject

matter of the contract. See, e.d., Smith/Enron Cogeneration Ltd.

P shipv. Smith Cogeneration Int’l, 198 F.3d 88, 99 (2d G r. 1999).

Courts determning whether a particular claim falls within the
scope of the arbitration agreenent “focus on factual allegations in
the conplaint rather than the | egal causes of action asserted. |If

the all egations underlying those clains ‘touch matters’ covered by

the parties . . . agreenents, then those clains nust be
arbitrated, whatever the legal |abels attached to them” Id
(citations omtted). Thus, because the factual allegations

underlying WMs clains against RIMSA are identical to those

underlying its clains against Onyx -- and given that the
arbitration agreenent enconpasses “any dispute . . . relating to
[the SPA]” -- the subject of this litigation is subsuned by the

ongoing arbitration (to which WM has consent ed).
WM replies that “[a]rbitration does not require parties to

arbitrate when they have not agreed to do so.” WII-Drill Res.

Inc. v. Sanmson Res. Co., 352 F.3d 211, 217 (5th Gr. 2003). There

is no contractual agreenent to arbitrate between WM and RI MSA, so
RIMSA has no right to stay |litigation or to appeal the

interlocutory order denying the stay. Cerveceria Cuauhet nbc

Moctezuma S.A. de C.V. v. Mntana Beverage Co., 330 F.3d 284, 287
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(5th Gr. 2003). WMargues that RIMSA is attenpting to circunvent
the lack of arbitration agreenent between them by “insinuating
itself into” the (separate) WM Onyx arbitration. |t asserts that
its equitable clainms against R MSA have nothing to do with an
interpretation of the SPA -- and consequently with the pending
arbitration with Onyx. Thus its clains against R MSA would be
identical even if the SPA never existed.
2

In the light of the parties’ argunents, we will now consider
the factors for invoking a 8 3 stay on the application of a non-
signatory: the simlarity of operative facts, the inseparability
of clains, and the effect of the litigation on the arbitration.

First, it is clear that the sane maj or operative facts -- the
details of the Letter and its negotiation -- largely control the
resolution of both the equitable clains being litigated and the
contractual clains being arbitrated. Oher operative facts, such
as the circunstances surrounding the draw on the Letter, the
propriety of Bethl ehem s actions, and the scope of the Rel ease, are
also at issue in both disputes. And Onyx’s defenses do not
i nfl uence a determ nati on of whether WM s cl ai ns agai nst Rl M5SA and
Onyx are based on the sane operative facts. |Indeed, the facts of
this case are simlar to Harvey, which al so i nvol ved cl ai ns agai nst
both a signatory and a non-signatory arising from an agreenent
between the plaintiff and the signatory regarding liability based

on ownership interest in the non-signatory conpany.
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Further, WM s clains in the litigation and arbitration are,
Wth respect to the Letter, at |east as “inseparable” as the cl ai ns
in Harvey, which were, after all based on separate contracts. Mich
as in Harvey, where the non-identical |egal theories involved
breach of fiduciary duty against the signatory and unjust
enri chnment agai nst the non-signatory, here WM asserts only breach
of contract against Onyx but several equitable clainms (unjust
enrichnment, restitution, breach of subrogated contract) against
RI MSA. The Harvey court concluded that the non-identical clains
were neverthel ess inseparable because the plaintiff was nerely
seeking different renedies for the sane violation. 199 F. 3d at
795. Simlarly, when WMcl ai nrs RI MSA was unj ustly enri ched when WM
pai d Bet hl ehenmis draw on the Letter, while also claimng that Onyx
breached the SPAin not reinbursing WM it is trying to recover the
sane paynent, for which both RI MSA and Onyx have refused to pay and
for which both are allegedly |iable.

Finally, there is a valid concern here about the integrity of
the arbitration and the preservation of Onyx’s and WM s rights to
that contractual agreenent. Allowng the instant litigation to
proceed woul d ri sk i nconsi stent results, and “substantially i npact”
the arbitration. Gven the binding effect of a federal judgnent,
as well as the factual simlarities in WMs asserted clains, the
| CC arbitrator would necessarily be strongly influenced to foll ow

the court’s determ nati on. See, e.q., Subway, 169 F.3d at 329.
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That 1is, Onyx’s liability will incontrovertibly be seriously
affected by the court’s determnation of RIMSA's |liability.
Fundanental |y, we have one dispute: Wuo, if anyone, should
rei mourse WM for the $795,000 it paid to Bethlehem (through the
Letter) as aresult of RIMSA's default? WM s argunent based on the
differences inits |legal and equitable theories is not a plausible
defense to this arbitration; it is the violated right that matters,
not the purported renedy. WM only suffered one alleged harm so
the resulting litigation and the arbitration are “inherently
i nseparable” fromthe instant litigation, at least to the extent

Harvey, H I, Subway and Sam Rei sfeld were.

In sum we have jurisdiction to consider this appeal because
the district court denied a notion to stay litigation brought by
one of the parties despite the issues herein being “referable to
arbitration” under a witten agreenent to arbitrate. It follows
that RIMSA was entitled to a nandatory stay under 8§ 3. |In denying
a mandatory stay under 8 3, the district court erred in its
application of the FAA and this Court’s precedent to the facts of
this case.

1]

For the foregoing reasons, we DENY the notion to dismss this
appeal for lack of jurisdiction, REVERSE and VACATE t he denial of
the nmotion to stay litigation, and REMAND to the district court

Wth instructions to enter such a stay.
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MOTI ON DENI ED; REVERSED, VACATED, AND REMANDED W TH | NSTRUCTI ONS

TO ENTER STAY OF LI Tl GATI O\
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