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Petitioners-Appellants Tuan Anh Nguyen and Joseph Boul ais
(collectively, “Petitioners”) appeal the grant of summary judgnent
to the Governnent and the denial of Nguyen's 28 U S. C. § 2241
petition for wit of habeas corpus. Petitioners argue the |ower
court erred in its determnation that: (1) Nguyen did not have a
due process right to discretionary relief froma renoval order; (2)
equitable estoppel was unavailable because the |Immgration
Nat uralization Service (“INS’) did not purposefully delay the

comencenent of renoval proceedings; and (3) Nguyen failed to show



the INS s action prejudiced him For the follow ng reasons, we
AFFI RM
| .

Nguyen was born in Vietnamon Septenber 11, 1969, to unmarried
parents: Boulais, an Anerican citizen, and a wonman who was a
Vi et nanese citizen. Nguyen cane to the United States with his
father in June 1975 as a refugee and becane a |awful permnent
resi dent. Al t hough Boulais raised Nguyen in Texas, he never
| egal | y adopted Nguyen; nor did Nguyen ever apply for naturalized
citizenship.

On August 28, 1992, Nguyen pleaded guilty to two counts of
sexual assault on a child and was sentenced to ei ght years on each
count.® On April 4, 1995, the INS initiated renoval proceedings,
by issuance of an Order to Show Cause, agai nst Nguyen as an alien
convicted of two crines involving noral turpitude and an aggr avat ed
felony, pursuant to 8 241(a)(2) (A (ii)-(iti) of the Inmgration and
Nationality Act of 1952 (“INA"), 8 U.S.C8 1251(a)(2)(A)(ii)-(iii).
The order to show cause was not filed, however, until over a year
later in August 1996. In the interim immgration |laws were
anended, and the rel evant regul ations resulting were | ess favorabl e
t o Nguyen

Subsequently, two hearings occurred where Nguyen appeared

before an imm gration judge (“1J”) within Texas state prison. The

1 The two assaults occurred on Decenber 1, 1990, and
Decenber 12, 1990, and involved two different m nors.
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first hearing took place on Novenber 22, 1996; and there Nguyen,

represented by counsel, asserted a claim to United States
citizenship. The second hearing occurred on January 3, 1997
There, Nguyen permtted the w thdrawal of his counsel.

Representing hinself, Nguyen testified that he was a national or
citizen of Vietnam and that he was convicted of two separate
assault offenses in Harris County, as described above and in the
April 4, 1995, Oder to Show Cause, and sentenced for those
convictions to eight years. Based upon Nguyen's testinony, the |J
det er m ned Nugyen to be renovabl e as charged and ineligible, dueto
the nature of his crimnal offenses, to apply for relief from
renmoval. The parties now agree that under INSv. St. Cyr, 533 U S
289, 326 (2001), the 1J' s ruling was erroneous: although Nguyen had
a crimnal record contenplated by the Antiterrorismand Effective
Death Penalty Act of 1996 (“AEDPA’) as triggering renoval,
di scretionary I NA § 212(c) relief remained potentially available to
Nguyen due to his status as an alien whose conviction was obtai ned
t hrough plea agreenent and who would have been eligible for 8§
212(c) relief at the tine of his plea. See id.; see also United
States v. Mendoza-Mata, 322 F. 3d 829, 831 n.3 (5th Gr. 2003). The
|J entered his witten order that Nguyen be deported to Vi et nam on
January 30, 1997.

Nguyen unsuccessful | y appeal ed several issues to the Board of

| mm gration Appeals (“BlIA’), including whether the 1J erred in



denying the opportunity to apply for 8 212(c) relief. Oher issues
rai sed in Nguyen’s appeal ultimately proceeded to consideration by
a panel of this Court, see Nguyen v. INS, 208 F.3d 528 (5th Cr
2000), and by the Suprene Court of the United States, see Nguyen v.
INS, 533 U.S. 53 (2001). On direct appeal, this Crcuit held that
8 U S C 8§ 1409, the statute preventing U.S. citizenshipto achild
born out of wedlock to a citizen father wunless the father
legitimzes the child before the child obtains 18 years, was
constitutional and did not infringe Boulais’s Fifth Anendnent ri ght
to equal protection. Nguyen, 208 F.3d at 532-33. The Suprene
Court agreed. See Nguyen, 533 U. S. at 73. That sane year, the
Suprene Court decided St. Cyr, 533 U S. 289, holding that federal
courts retain jurisdictionto consider habeas corpus petitions that
rai se questions of law arising fromdiscretionary decisions by the
INS and that 8 212(c) discretionary relief remains available for
al i ens “whose convi ctions were obtai ned t hrough pl ea agreenents and
who, notw thstandi ng those convictions, would have been eligible
for § 212(c) relief at the tinme of their plea under the awthen in
effect.” Id. at 307-14, 326.

During the pendency of the appeal to our Court and review by
the Suprene Court, on July 2, 1998, Petitioners filed the habeas
corpus petition that forns the basis of this review. The habeas
action was held in abeyance pending the disposition of the appeal

to this Crcuit and review by the Suprene Court. Nguyen then



moved, on Decenber 12, 2001, to reopen his renoval proceedi ngs on
the grounds that relief was avail able to hi munder § 212(c) of the
INA, 8 U S.C. 8§ 1182(c), and St. Cyr. Nguyen argued that equity
required his notion to reopen be granted, despite its untinely
filing under 8 CF.R 8§ 3.23(b)(4)(iii) and that his eligibility
for 8§ 212(c) relief should be determ ned, because of fundanental
fairness, as of “the day when the immgration judge wongly
pronounced himineligible for relief from deportation.” The BIA
denied his notion on January 24, 2002, finding himineligible for
relief because, during the tine between the IJ's renoval order and
the dism ssal of Nguyen’s appeal in 1998, he had served over five
years for an aggravated felony offense, as a result of Nguyen’s
guilty pleas. Under the relevant, pre-AEDPA provision of the I NA
an alien was barred from seeking 8 212(c) relief if he was
“convi cted of one or nore aggravated felonies and ha[d] served for
such felony or felonies a term of inprisonnment of at least 5
years.” 8 U.S.C. 8§ 1182(c) (1994).

Petitioners anended their habeas corpus petition on February
28, 2002, arguing that the BIA's order denying the notion to reopen
deprived Nguyen of due process of | aw and denied Boulais’s right to
enjoy his son’s conpanionship. The parties stipulated to proceed
before a Magistrate Judge for all purposes, and the court entered
its Menorandum and Order on the Governnent’s notion for sunmary

judgnent and its Final Judgnent on Petitioners’ wit on Septenber



29, 200s. Nguyen clains that his liberty is restrained, in
violation of his Fifth Amendnent right to due process, by the
Governnent’s action in denying his claimto relief from renoval
Nguyen argues that he was erroneously denied a hearing on his
request for discretionary relief from renoval. The Magistrate
Judge deni ed both Nguyen’s and Boulais’s clains, finding that this
Circuit’s case law, see United States v. Lopez-Otiz, 313 F. 3d 225
(5th Gr. 2002), cert. denied, 537 U S. 1135 (2003), forecl osed the
argunent that eligibility for 8 212(c) relief vests a liberty or
property interest warranting due process protection and finding
that Petitioners were not entitled to the equitable relief
request ed.
1.

We review de novo a dismssal of a 28 U S.C 8§ 2241 petition
for wit of habeas corpus. Kinder v. Purdy, 222 F.3d 209, 212 (5th
Cr. 2000). The question we are called to answer is whether an
alien, subject to a renoval order, holds a due process interest in
di scretionary relief under § 212(c) when his pre- AEDPA five-year
eligibility bar was activated during the pendency of the renoval
proceedi ng before the BIA. W determ ne that he does not.

In the context of an illegal reentry case arising under 8
U S C 81326, this Crcuit has determ ned that a renovable alien’s
eligibility for discretionary relief under § 212(c) does not nerit

constitutional due process protection. Lopez-Ortiz, 313 F.3d at



227-28, 231. Petitioners argue that Lopez-Otiz does not apply in
civil cases and rely instead upon United States ex rel. Accardi v.
Shaughnessy, 347 U. S. 260, 267-68 (1954) (holding due process
required remand for a hearing on petitioner’s clains that the BI A
failed to act and that om ssion viol ated existing regulations). W
now expressly approve the district court’s application of Lopez-
Otiz to the case where an alien challenges his renoval in a
collateral civil proceeding and, therefore, hold that Nguyen does
not have a due process right to discretionary relief under 8§ 212(c)
froma renoval order.

To chall enge a renoval, an alien nmust show (1) the renova
hearing was fundanentally unfair; (2) the hearing effectively
elimnated the right of the alien to chall enge the hearing by neans
of judicial review, and (3) the procedural deficiencies caused the
alien actual prej udi ce. Lopez-Oti z, 313 F.3d at 229.
Denonstration of prejudice requires the alien to show a reasonabl e
i kelihood that, but for the errors conplained of, he would not
have been renoved. United States v. Benitez-Villafuerte, 186 F.3d
651, 658-59 (5th Gr. 1999).

Petitioners argue the district court erred in characteri zing
Nguyen’s claim as one for a due process right to discretionary
relief froma renoval order, when to the contrary he clains a due
process right to a hearing on whet her he warrants the di scretionary

8§ 212(c) waiver. See Arevalo v. Ashcroft, 344 F.3d 1, 15 (1st G



2003) (relying in part on St. Cyr, 533 US at 325, for the
conclusion that a right to relief fromrenoval is distinct froma
right to seek such relief in constitutionally protected
proceedi ngs) . W find no such error because under Lopez-Otiz
neither relief from renoval wunder discretionary waiver nor
eligibility for such discretionary relief is entitled to due
process protection. Lopez-Ortiz, 313 F.3d at 230-31; see also
Joseph v. Ashcroft, No. 03-30939, 2004 U.S. App. LEXIS 13479, at *3
(5th Cr. Jun. 30, 2004) (per curiam (finding argunent that
eligibility for 8§ 212(c) relief is a liberty or property interest
warranting due process protection is forecl osed).

Petitioners have failed to show that Nguyen's renoval hearing
was fundanentally unfair. The record reveals Nguyen was afforded
noti ce of the charges against him a hearing before an executive or
admnistrative tribunal, and a fair opportunity to be heard. See
Lopez-Ortiz, 313 F.3d at 230 (citing Kwong Hai Chewv. Col ding, 344
U S 590, 597-98 (1953)). As such, Nguyen’s renoval proceedings
were not fundanentally unfair, and the denial of the possibility of
discretionary relief from renoval does not threaten Nguyen’s
constitutional right to due process. Therefore, we affirm the
district court’s denial of the claimgrounded in violations of due
process and deny Petitioners’ request to remand the case to the BI A
wWth instructions for a hearing nunc pro tunc on 8 212(c) relief.



Petitioners clainmed before the Magi strate Judge and again rai se
on appeal extensive argunents grounded in equity. The Governnent
argues that the Magi strate Judge | acked subject matter jurisdiction
to reach these issues. Al t hough the Governnent concedes this
jurisdictional challenge was not raised below, the question of a
federal court’s subject matter jurisdiction may be properly raised
at any stage inlitigation, including for the first tinme on appeal.
See In re Canion, 196 F.3d 579, 584 (5th Cir. 1999); In re Bass,
171 F.3d 1016, 1021 (5th GCir. 1999).°?

In this case, however, we need not reach the renai ning i ssues
raised by either party. Petitioners proceed subject to 28 U S. C
§ 2241, which provides for the grant of the wit of habeas corpus
on the application of a prisoner if, inter alia, he is held “in
custody in violation of the Constitution or the |laws or treaties of
the United States.” 28 U S.C 8§ 2241(c)(3); see also St. Cyr, 533
U S at 305. Because Petitioners have not stated a cogni zabl e
constitutional claimnor any claimof a violation of “the [aws or
treaties of the United States,” we need not reach the
jurisdictional challenges raised by the Governnent. See 28 U S. C
8§ 2241(c)(3); Toscano-G | v. Trom nski, 210 F.3d 470, 473 (5th Gr

2000) . “Such a claim is a prerequisite for the § 2241

2Petitioners failed to address subject matter jurisdiction
intheir brief and failed to reply to the Governnent’s argunents.
But the issue of subject matter jurisdiction cannot be waived.
See, e.g., Cinton v. New York, 524 U S. 417, 428 (1998).



jurisdiction” that Petitioners here seek. Toscano-G 1|, 210 F. 3d at
473. Because the prerequisite for § 2241 jurisdiction has not been
met in this case, we do not reach any of Petitioners’ clains
grounded in equity.
CONCLUSI ON

Havi ng carefully revi ewed the subm ssions of both parties and
the conplete record of proceedi ngs below, the Magistrate Judge’'s
dism ssal of Petitioners’ clains and the petition for wit of
habeas corpus under 28 U S.C. 8§ 2241(c) is

AFFI RVED.
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