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BENAVI DES, Circuit Judge:

We are presented with a case of conspiracy to snuggl e
undocunented aliens for comrercial gain and attenpts to aid and
abet the snmuggling of undocunented aliens to the United States
for comercial gain. This appeal requires us to determ ne for
the first time in this circuit whether 8 U S.C. §
1324(a)(2)(B)(ii) can support a conviction for conduct occurring
outside the United States. W hold that it can and rejecting
ot her argunents raised by appellants we Affirm



Def endant s- Appel | ants Cesar Augusto Vill anueva
(“MilIlanueva”), D nmas Al exander Cortez-Lumas (“Cortez-Lunmas”),
and Jose Encarnaci on Reyes (“Reyes”) were found guilty, after a
jury trial, of conspiracy to bring undocunented aliens to the
United States in violation of 18 U S.C. 8 371 and 8 U. S.C. §
1324(a)(2)(B)(ii) (“count one”), and of two counts of aiding and
abetting an attenpt to bring two individual undocunented aliens
to the United States in violation of 18 U S.C. 8§ 2 and 8 U S.C. §
1324(a)(2)(B)(ii). Two co-conspirators, Jose Jairo Enriquez-
Amaya (“Enriquez- Amaya”) and W1 fredo Gonzal ez- Rodri guez
(“CGonzal ez- Rodriguez”), pled guilty to count one.

Def endant s- appel | ants appeal their convictions and their
sentences. For the reasons set forth below, we affirmthe
judgnent of the district court in all respects.

1.

At trial, the governnent presented the testinony of five
primary w tnesses: Ana Hernandez- Al varado (*Hernandez- Al varado”)
and Doris Elizabeth Cedillo (“Cedillo”), who were two of the
approximately 140 imm grants attenpting to enter the United
States; Lieutenant Roneo Margarin (“Margarin”), who is a police
officer in El Sal vador and who searched Reyes’ house in E
Sal vador; Enriquez- Amaya, who pled guilty as a co-conspirator;
and Carlos Archuleta (“Archuleta”), a senior special agent with
the U S. Departnent of Honeland Security.

Her nandez- Al varado and Cedi ||l o descri bed the circunstances



surrounding their attenpt to immgrate to the U.S. from El

Sal vador. The process began when they each paid $1,500 to Reyes’
wfe, Judith Bonilla, as a snuggler’s fee. Reyes then |ed

Her nandez- Al varado and a group of about 20 immgrants to the E
Sal vador - Guat emal a border. Villanueva and Cortez-Lunas were

gui des who net the group at the El Sal vador- Guat enal a border and
t he Guat emal a- Mexi co border, respectively. As the group noved

t hrough Guat emal a and Mexi co, Hernandez- Al varado w t nessed

Vil | anueva, Cortez-Lumas, and two ot her guides giving orders to
groups of immgrants, obtaining and distributing food to the

i mm grants, and otherw se | eading the then-150-person party.

In Mexico, the guides |oaded the immgrants into a | arge
“Thermal King” trailer pulled by a tractor. Villanueva, Cortez-
Lumas, Enriquez-Amaya, and WIfredo Gonzal ez- Rodri guez al so
traveled inside of the trailer. The trailer |acked adequate
ventil ation, and at one point Enriquez-Amaya and Gonzal ez-
Rodriguez used an ax to cut a hole in the top of the trailer.
Mexi can police stopped the tractor-trailer on the outskirts of
Monterrey on January 25, 2002 and pl aced everyone under arrest.
The northbound journey of the would be illegal immgrants was
t hus concl uded before they reached the United States border.

Li eutenant Margarin, of the National Police Force of E
Sal vador, found a receipt for approximtely $15,000 that Reyes
had witten out to a well-known immgrant trafficker in E

Sal vador. He al so found several notebooks containing nanes and



figures. Special Agent Archuleta testified that one of these
not ebooks had a “pollo”! list with several hundred nanes of
al i ens who had been snuggled or were to be snuggled. On a page
dated January 15, 2002, Archuleta found entries for Hernandez-
Al varado and Cedillo. Archuleta was unable to | ocate the nane
Cesar Augusto Villanueva, Di nas Al exander Cortez-Lumas, or Jose
Encarnaci on Reyes |isted anywhere in the notebooks.

Enri quez- Amaya identified Jose Narcisso Ramrez-Ventura as
the overall |eader of the smuggling organi zati on and Cortez-Lunas
as the person in charge of coordinating this particular trip.
Enriquez- Amaya identified Villanueva as his inmedi ate superior on
the trip, and he testified that Villanueva |l ed a group of 20-25
immgrants. Additionally, Enriquez-Anmaya testified that
Vi | | anueva and another guide told himthat they worked for Reyes.

Soon after intercepting the tractor trailer, Mxican
authorities released and repatriated 144 of the aliens. Although
U.S. funds paid for the repatriations, Archuleta was not involved
in the decision and he was not aware of it until after it
occurred. Mexican authorities tried and convicted the driver and
co-driver of the trailer, and held Villanueva, Cortez-Lunas,

Enri quez- Amaya, and CGonzal ez- Rodri guez, who had been identified
by many of the aliens as guides.

However, a court in Mexico later ordered the rel ease of the

1 “pPollo” is a Spanish word for a chicken and is comonly
used by alien smugglers to describe their human cargo.
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four nmen charged as guides. It was at this point that Archul eta
initiated a prosecution of the four nmen by U S. authorities.
L1l

We first consider defendants-appellants’ challenges to their

convi ctions.
A

Appel lants first argue that the district court erred by
finding that Congress intended 8 U.S.C. § 1324(a) to apply to
extraterritorial conduct.?

“I't is a longstanding principle of Arerican |aw ‘that
| egi slation of Congress, unless a contrary intent appears, is
meant to apply only within the territorial jurisdiction of the
United States.’”” Smth v. United States, 507 U S. 197, 204 (1993)
(quoting EECC v. Arabian Am GO Co., 499 U S. 244, 248 (1991)).
Several recent Suprene Court decisions reinforce this
presunption. See, e.g., Sale v. Haitian CGrs. Council, Inc., 509
U. S 155, 176 (1993) (there nust be affirmative evidence that
Congress intended extraterritorial application); F. Hoffrman-La
Roche Ltd. v. Enpagran S. A, 542 U S. 155, 124 S. . 2359, 2366
(2004) (the Suprene Court “ordinarily construes anbi guous

statutes to avoid unreasonable interference with the sovereign

2 Appel l ants were convicted of conspiracy, in violation of
18 U S.C. 8§ 371. However, it is the underlying substantive crine
of attenpting to bring aliens to the United States for the
pur pose of conmmercial advantage or private financial gain that is
relevant in determ ning subject matter jurisdiction. See, e.g.,
United States v. Baker, 609 F.2d 134, 139 (5th Gr. 1980).
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authority of other nations”). Thus, the crux of this issue is
whet her Congress intended 8 U S.C. 8§ 1324(a)(2)(B)(ii) to apply
to extraterritorial conduct.

Such intent can be inferred when [imting the |ocus of a
statute to U.S. territory would greatly curtail the scope and
useful ness of the statute and | eave open a large immunity for
frauds that are as easily commtted by citizens
extraterritorially as at hone. United States v. Bowran, 260 U. S.
94, 98 (1922).

1. The | anquage of the statute, the legislative history, and

the nature of the law indicate that Congress intended 8§ 1324(a)
to apply to extraterritorial conduct.

The | anguage of the statute itself indicates that Congress
intended it to apply to extraterritorial conduct.® First, the
statute uses the phrase “brings to . . . the United States,”
rather than “brings into . . . the United States.” [In 1986,
Congress enacted the Inmgration Reformand Control Act, which

conpl etely overhaul ed 8 1324(a), including a change fromthe

38 U.S.C. § 1324(a)(2)(B)(ii) provides:

(2) Any person who, know ng or in reckl ess disregard
of the fact that an alien has not received prior official
aut hori zation to cone to, enter, or reside in the United
States, brings to or attenpts to bring to the United
States in any manner what soever, such alien, regardl ess
of any official action which nmay l|later be taken wth

respect to such alien shall, for each alienin respect to
whoma violation of this paragraph occurs —. . . (B) in
the case of —. . . (ii) an offense done for the purpose

of commercial advantage or private financial gain
be fined under Title 18, and shall be inprisoned .
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phrase “brings into” to the phrase “brings to.”* The |egislative
hi story indicates that Congress made the change in response to
the decision in United States v. Anaya, 509 F. Supp. 289, (S.D
Fla. 1980)(en banc) (aff’d on other grounds, sub nom United
States v. Zayas-Mrales, 685 F.2d 1272 (11th CGr. 1982)); HR
Rep. No. 682(1), 99th Cong., 2d Sess. 65-66 (1986), reprinted in
1986 U.S.C.C. A N 5649, 5669-70. In Anaya, the court held that
“brings into” is synonynous with “entering,” so that a
transporter of illegal immgrants could not be guilty if the

imm grants he transported were not allowed entry into the United
States. 509 F. Supp. at 297. 1In response, Congress expanded the
scope of 8§ 1324(a) by, inter alia, changing the phrase “brings
into” to “brings to” in order to “deter potential transporters
frominundating U S. ports of entry with undocunented aliens.”
H R Rep. No. 682(1) at 66. Such an alteration strongly suggests
that Congress intended extraterritorial application because it
shows that Congress was concerned about activity taking place
outside of the United States.

Second, the statute crimnalizes attenpts. Wile sone

“The pre-1986 version of 8 U.S.C. § 1324(a) provided:

Any person, includingthe ower, operator, pilot, nmaster,
commandi ng officer, agent, or consignee of any neans of
transportation who (1) brings into or lands in the United
States, by any neans of transportation or otherw se, or
attenpts, by hinself or through another, to bring into or
land in the United States, by any neans of transportation
or otherwise . . . any alien . . . shall be guilty of a
fel ony .



failed attenpts wll include activity within the United States,
many, if not nost, will take place extraterritorially. This is
especially true because of the 1986 anendnent to 8§ 1324(a), which
expanded the scope of § 1324(a) to include attenpts to “bring to”
to the United States. A failed attenpt to “enter” the United
States could include an attenpt that was foiled after the
immgrant had entered U. S. territory.®> However, a failed attenpt
to “bring to” the United States, at |east when by |and, wll
ordinarily be stopped outside of U S. territory.

Third, the context of inmmgration statutes nmake it natural
to expect that Congress intends for themto reach
extraterritorial conduct. See United States v. Baker, 609 F.2d
134, 136 (5th G r. 1980)(Congressional intent for a statute to
apply extraterritorially “my be inferred fromthe nature of the
of fenses and Congress’ other legislative efforts to elimnate the
type of crine involved” when there is no express intention on the
face of the statute.). |Immgration statutes, by their very
nature, pertain to activity at or near international borders. It

is natural to expect that Congress intends for |laws that regul ate

®As the Ninth Grcuit explained in United States v.
Gonzal ez-Torres, federal courts have recogni zed since 1908 that
“entering” the United States requires nore than nere physical
presence within the country. 309 F.3d 594, 598 (9th G r. 2002).
“To ‘enter,’” an alien nmust cross the United States border free
fromofficial restraint.” 1d. “Oficial restraint” nay take the
formof surveillance that is unbeknownst to the alien, because
al though the alien has crossed the border, he does not have the
freedomto go at large and mx wth the population. Id.
(internal citations omtted).



conduct that occurs near international borders to apply to sone
activity that takes place on the foreign side of those borders.
2. Decisions of this Court analyzing drug snuggling | aws

support a finding that Congress intended 8 U.S.C. §
1324(a)(2)(B)(ii) to apply to extraterritorial conduct.

In the context of drug snuggling |laws, this Court has found
the necessary congressional intent to overcone the presunption
agai nst extraterritorial application in laws that are simlar to
§ 1324(a). In United States v. Baker, the defendants were
arrested on an Anerican flag vessel in international waters, but
wthin the twelve-mle “custons waters” area, for possession of
51, 280 pounds of marijuana. 609 F.2d 134, 135 (5th Cr. 1980).
We held that “so long as it is clear that the intended
di stribution would occur within the United States .
jurisdiction may be maintained, where defendants are apprehended
outside the territorial waters, and inside the contiguous zone.”
ld. at 139.

In a simlar case decided just three weeks |later, we again
found that an anti-drug snmuggling | aw had extraterritorial
application. United States v. Perez-Herrera, 610 F.2d 289 (5th
Cir. 1980). |In Perez-Herrera, the defendants, who were all
Anerican citizens, were arrested aboard an Anerican-regi stered
ship in international waters approximately seventy mles fromthe
United States. |1d. W determned that “Congress intended that
the prohibition of attenpts to inport drugs should apply to
attenpts nmade wholly outside of our borders.” |d. at 291. W
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based this conclusion on | egislative history and “practi cal
considerations related to the operation of the statute.” |Id.
Specifically, we were concerned about setting up a “free-zone”
where snuggl ers could safely await opportunities to nove
contraband into U S. territory. 1d. at 292.

In Perez-Herrera, we also determned that the attenpt to
smuggl e marijuana into the U S. had “real and significant
effects” within this country, even without any crimnal activity
in the US., because each smuggling attenpt further burdens U S.
enforcenent agencies. |d.

The instant case is anal ogous to Baker and Perez-Herrera in
several inportant respects: the intended destination was the
United States; a finding against extraterritorial application
could create a “free zone” just beyond the border; and attenpts
that take place wholly outside of U S. territory burden U S.
enf or cenent agenci es.

Therefore, for the foregoing reasons, we find that § 1324(a)
applies to extraterritorial conduct.?®

B

Def endant s- appel | ants next contend that the governnent

denied their Sixth Amendnent right to conpul sory process, and

their Fifth Arendnent due process rights, by repatriating

® This concl usion conports with the concl usi on reached by
our sister circuit in United States v. Del gado-Garcia, 374 F.3d
1337, 1343-44 (D.C. Cr. 2004)(rehearing en banc denied) (hol ding
that 8 1324(a) applied to extraterritorial conduct).

10



approximately 140 wtnesses to their native countries before
def ense counsel could interview them

1. Standard of Revi ew

We review constitutional clains de novo. United States v.
Ronmero-Cruz, 201 F.3d 374, 377 (5th Cr. 2000). |In order to show
that the deprivation of witness testinony anounted to a violation
of a defendant’s Sixth Arendnent right to conpul sory process “he
must make sone pl ausi bl e showi ng of how their testinony would
have been both material and favorable to his defense.” United
States v. Val enzuel a-Bernal, 458 U. S. 858, 867 (1982) (citing
Washi ngton v. Texas, 388 U S. 14, 16 (1967)). Wth respect to a
Fifth Amendnent due process claim a defendant nust at | east
denonstrate that the testinony would have been material to his
defense. 1d. at 872.

Due process guarantees that a crimnal defendant wll be

treated with “that fundamental fairness essential to the

very concept of justice. In order to declare a denial of

it we nust find that the absence of that fairness fatally

infected the trial; the acts conplained of nust be of

such quality as necessarily prevents a fair trial.”
ld. (quoting Lisenba v. California, 314 U S. 219, 236 (1941)).
Such a denial of fairness on the basis of the deportation of
W t nesses cannot be shown w thout “sone explanation of how their
testi nony woul d have been favorable and material.” 1d. (citing
United States v. Lovasco, 431 U S. 783 (1977); United States v.
Marion, 404 U . S. 307 (1971)). In addition, due process has been

violated “only if there is a reasonable |ikelihood that the
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testinony could have affected the trier of fact,” considering the
entire record. ld. at 873-74 and 874 n. 10.
2. The governnent did not deny the defendants’ Fifth or

Si xth Anendnent rights to due process by repatriating the
witnesses in this case.

To support their argunent, defendants-appellants cite
W t ness statenents taken by Mexican authorities fromthe
approxi mately 140 w tnesses who were repatriated. Several of the
W tnesses either identify individuals other than the defendants
as collectors of the snuggling fee or as guides, or the wtnesses
fail to identify one of the defendants as a gui de.

This evidence is not sufficient to satisfy the defendants-
appel l ants’ burden. The governnent presented the eyew tness
testinony of a co-conspirator and two i mmgrants, each of whom
identified the defendants as guides. The statenents from other
W t nesses cited by defendants-appellants do not negate the
testinony of the governnent’s eyew tnesses. The statenents, even
if accepted by the jury as true, can only prove that other
individuals, in addition to these defendants, acted as gui des.

Accordingly, we find that the defendants-appellants failed
to make a pl ausi ble showing that the repatriated w tnesses woul d
have provided testinony that was both material and favorabl e and
reasonably likely to influence the jury. Therefore, the
def endant s- appel | ants have not denonstrated that the repatriation
of the witnesses violated either their Fifth or Sixth Arendnent

rights.
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C.

Def endant s- appel | ants next contend that the governnent
vi ol ated the Doubl e Jeopardy C ause of the Fifth Anendnent by
prosecuting themin the United States after charges had been
dism ssed in a Mexican court. Wether a second prosecution
vi ol ates the Doubl e Jeopardy Clause is a question of |aw that we
review de novo. United States v. Smth, 354 F.3d 390, 398 (5th
Cir. 2003).

The Doubl e Jeopardy C ause only bars successive prosecutions
by the sane sovereign. Heath v. Al abama, 474 U S. 82, 88
(1985). In order to overcone the dual sovereignty doctrine,
appel l ants have to establish that the prosecution in Mexico was a
sham prosecution.’” Bartkus v. Illinois, 359 U S. 121, 122-24
(1959). Although United States officials assisted the Mexican
gover nnent, defendants-appellants presented no evidence that the
United States had any ability to control the prosecution, so they
have failed to prove that the Mexican prosecution was a sham

Accordingly, we find that this prosecution did not violate
t he Doubl e Jeopardy C ause.

D

Vi | | anueva contends that the evidence presented at trial was

" W have previously questioned whet her the sham

prosecution doctrine even exists. See United States v. Angl eton,
314 F.3d 767, 773-74 (5th Gr. 2002). Because we find that there
is no evidence of a sham prosecution in the instant case, we do
not need to reach the question of the existence of the doctrine.

13



insufficient to convict himof aiding and abetting the attenpt to
bring to the United States Satia Elizabeth Mranda-Al varado and
Doris Elizabeth Diaz-Cedillo, in violation of 8 U S.C. §
1324(a)(2)(B)(ii) and 18 U.S.C. 8 2. Specifically, Villanueva
contends that his acts did not unequivocally denonstrate an
intention to help these two wonen enter the United States.

| nstead, he argues that he intended to drop the wonen off at safe
houses on the Mexican side of the border, and the wonmen woul d
|ater enter the United States on their own.

Qur standard of review for assessing a challenge to the
sufficiency of the evidence is whether, considering all the
evidence in the |ight nost favorable to the verdict, a rational
trier of fact could have found that the evidence established the
el ements of the offense beyond a reasonable doubt.® United
States v. Peters, 283 F.3d 300, 307 (5th GCr. 2002).

To aid and abet under 8§ 2, a defendant nust associate with
the crimnal venture, participate in it and seek by his actions
to make the venture succeed. 1d. at 308.

The governnent proved each of the elenents of the offense by

8The parties agree that 8 U.S.C. § 1324(a)(2)(B)(ii) has
five elenents: the governnent nust prove that each defendant (1)
brought or attenpted to bring an alien into the United States;
(2) knew the person was an alien; (3) either knew or acted in
reckl ess disregard of the fact that the alien had not received
prior official authorization to cone to, enter, or reside in the
United States; (4) intended to conmt a crimnal act by bringing
or attenpting to bring an alien to the United States; and (5)
commtted the offense for commercial advantage or private
financi al gain.
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presenting the eyewitness testinony of Cedillo, Hernandez-
Al varado, and Enriquez-Amaya. All three witnesses identified
Vil l anueva as a gui de who hel ped Cedill o and Her nandez- Al var ado
intheir effort to enter the United States illegally.
Addi tionally, Special Agent Archuleta testified that Villanueva's
name was absent fromthe “pollo” list that he found in Reyes
home in El Salvador. At the very |east, the evidence
denonstrated that Villanueva associated wth the crimna
venture, that he participated in it by acting as a guide, and
t hat he sought to make the venture succeed by aiding immgrants
as they traveled fromEl Salvador to Mexico on the way to the
United States. Villanueva knew that the ultinate goal was to
illegally enter the United States, and he actively aided that
goal .

Viewing this evidence in the |ight nost favorable to the
verdict, we find that the evidence was sufficient to convict
Vi |l anueva of aiding and abetting the attenpt to bring Cedillo
and Alvarado to the United States in violation of 8 U S.C. 8§
1324(a) (2)(B)(ii).

For the reasons set forth above, we affirmthe convictions
of Villanueva, Cortez-Lumas, and Reyes.

| V.
Appel l ants al so chal |l enge various aspects of their

sentences. In light of the Suprenme Court’s decisions in Blakely

and Booker, we have reconsidered the process by which we review a
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judge’s sentencing decisions. United States v. Mares, __ F.3d
__, ___, 2005 W 503715 (5th Cr.); Blakely v. Washington, 124
S. C. 2531, 159 L. Ed. 2d 403, 2004 U.S. LEXIS 4573 (2004),;
United States v. Booker, 125 S. C. 738, 160 L. Ed. 621, 2005

U S LEXIS 628 (2005).

After Booker, when a district court has inposed a sentence
under the United States Sentencing CGuidelines (the “CGuidelines”),
we continue to review its interpretation and application of the
Gui delines de novo. United States v. Villegas, __ F.3d

., 2005 W. 627963 at *3-4 (5th Gr.).
A

Vil | anueva contends, for the first tinme on appeal, that the
Gui delines are unconstitutional. For an appellant, such as
Vil | anueva, who raised the issue of the constitutionality of the
mandatory Quidelines for the first tine on appeal, we review his
claimfor plain error. Mres, 2005 WL 503715 at *7.

This Court finds plain error when: (1) there was an error;
(2) the error was clear and obvious; and (3) the error affected
the defendant’s substantial rights. United States v. O ano, 507
U S 725, 732-37 (1993); Mares, 2005 W 503715 at *8. *“If al
three conditions are net an appellate court nay then exercise its
discretion to notice a forfeited error but only if (4) the error

seriously affects the fairness, integrity, or public reputation

of judicial proceedings.” Mares, 2005 W. 503715, at *8 (quoting
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United States v. Cotton, 535 U S. 625, 631 (2002)).

The first prong of the plain error test is satisfied in this
case because Villanueva's sentence was enhanced, under a
mandat ory Qui deli nes system based on findings made by the judge
t hat went beyond the facts admtted by Villanueva or found by the
jury. See Mares, 2005 W. 503715, at *8. The second prong is
al so satisfied because, after Booker, such error is “plain.” Id.

Vi | I anueva cannot, however, satisfy the third prong of the
plain error test. As we stated in Mares, “the pertinent question
is whether [Villanueva] denonstrated that the sentencing judge —
sent enci ng under an advi sory schene rather than a nandatory one -
woul d have reached a significantly different result.” 1d. at *9.
As in Mares, there is no indication in the record in the instant
case that gives us any clue as to whether the sentencing judge
woul d have reached a significantly different result. As such,
Vi | | anueva cannot carry his burden of proof of denonstrating that
the result would have likely been different had the judge been
sent enci ng under the Booker advisory regine rather than the pre-
Booker mandatory regine. Accordingly, we find no plain error.

B

Vil | anueva contends that the district court erred in
adj usting his sentence, pursuant to U S.S.G 8§ 2L1.1(b)(5), for
intentionally or recklessly creating a substantial risk of bodily

injury to the aliens he transported inside of a Thermal King
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trailer. US S G § 2L1.1(b)(5) provides for a two-Ieve
increase “[i]f the offense involved intentionally or recklessly
creating a substantial risk of death or serious bodily injury to
anot her person.” Application note six to 8 2L1.1 provides
several exanples of the type of conduct to which (b)(5) applies:
“transporting persons in the trunk or engine conpartnent of a
nmotor vehicle, carrying substantially nore passengers than the
rated capacity of a notor vehicle or vessel, or harboring persons
in a crowded, dangerous, or inhumane condition.” U S S. G 8§
2L1.1 cnt. n. 6.

Vil l anueva acted as a guide in a conspiracy that invol ved
transporting approximately 140 people in a cranped trailer at
hi ghway speeds and with i nadequate ventilation. This is
precisely the type of transportation that the application note
gives as an exanple. The vehicle had substantially nore
passengers than its rated capacity, and the trailer was crowded
and dangerous because of a lack of ventilation and because of the
ri sk of an accident.

Therefore, we affirmthe district court’s application of the
two-1| evel adjustnent pursuant to 8 2L1.1(b)(5).

C.

Vil | anueva contends that the district court should have
granted a reduction to his sentence pursuant to U S.S.G § 3Bl.2
for being a mnor or mnimal participant. Wether he was a m nor

or mnimal participant is a factual determ nation that we review
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for clear error.® United States v. Mejia-Orosco, 867 F.2d 216,
221 (5th Gr. 1989). A factual finding is not clearly erroneous
if it is plausible in light of the record read as a whol e.
United States v. Valencia, 44 F.3d 269, 272 (5th GCr. 1995).

The district court held that Villanueva was an average
participant despite his mnor role in the snuggling network as a
whol e because he was only held accountable for the crimnal
activity in which he was personally involved. The reduction for
being a mnor or mnimal participant remains avail able for a
defendant, |ike Villanueva, who was only held accountable for the
conduct in which he was personally involved. U S S. G § 3B1. 2,
cnt. n. 3(A). However, 8§ 3B1.2 only applies when a defendant is
“substantially |l ess cul pable than the average participant.” Id.
It is not enough that a defendant “does |ess than other
participants; in order to qualify as a mnor participant, a
def endant nust have been peripheral to the advancenent of the
illicit activity.” United States v. Mranda, 248 F.3d 434, 446-
47 (5th CGir. 2001).

In the instant case, Villanueva acted as a guide in nmultiple

°Post - Booker, we continue to apply the sane standard of
review to clainms of erroneous fact-finding with respect to the
application of adjustnents, i.e., we review for clear error. See
United States v. Holnes, --- F.3d ---,--- 2005 W. 768942, *16
(5th Gr. Apr. 6 2005). Cf. United States v. Doe, 398 F.3d 1254,
1257 & n.5 (10th G r. 2005) (“Wen reviewing a district court’s
application of the sentencing CGuidelines, we review any factual
findings for clear error. . . .”); United States v. Hazel wood,
398 F.3d 792, 795, 800-01 (6th G r. 2005).
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countries, over an extended period of tine, as the group of
immgrants made its way from El Sal vador to Mexico. His
contribution to the illicit activity was nore than peripheral.
Thus, the district court’s finding that Villanueva was not a
m nor participant was plausible in light of the record as a whole
and we affirmthat finding.
D

Reyes contends that the district court erred in finding that
he was a | eader and enhancing his sentence pursuant to U S.S.G 8§
3B1.1. The district court’s determnation that a defendant was a
| eader or organizer under U. S.S.G § 3Bl.1(a) is a factua
finding that we review for clear error. United States v.
Cabrera, 288 F.3d 163, 173 (5th Gr. 2002).

He argues that the presentence investigation report
erroneously attributes sone | eadership activity to hi mbecause of
confusion caused by nultiple co-conspirators using the nicknane
“Chico.” Even if we were to accept Reyes’ contention and ignore
t he evidence that he identifies, there would still be sufficient
evidence to support the district court’s finding that Reyes was a
| eader or an organizer. Anong other things, Reyes’ house in E
Sal vador was the assenbly point for many of the aliens; his wfe
collected the initial paynents for the snuggling fees for nmany of
the aliens; the “pollo” list for this and other snmuggling trips
were found in Reyes’ house in El Salvador; he recruited and hired

the driver of the tractor-trailer, Felipe Torres Escudero; and he
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was in charge of this particular snuggling expedition.
Therefore, even if we accept all of Reyes’ assertions, the
district court’s finding that Reyes was a | eader or organizer
pursuant to U.S.S.G 8§ 3Bl1.1 was plausible in light of the record
as a whole and we affirmthat finding.
Concl usi on
For the foregoing reasons, the district court’s judgnment is

in all things AFFI RVED
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