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Sally A Reagan filed this qui tam |awsuit under the False
Claims Act, 31 U S.C 8 3729 et seq. The district court granted
summary judgnent in favor of the defendants, holding that the suit

was barred by the Act’'s jurisdictional bar (31 USC 8§



3730(e)(4)(A)) and, alternatively, that Reagan’s clains failed on
the nerits. Reagan appeals and we affirm
I

The University Park Hospital (“UPH') facility is owned by the
East Texas Medi cal Center (“ETMC’), a subsidiary of the East Texas
Hospital Foundation (“East Texas”). The UPH facility was built in
the early 1980s as the cooperative project of Mther Frances
Hospital (“Mdther Frances”) and East Texas Regional Health Care
Facilities (“ET Facilities”). In January 1983 the Texas Health
Facilities Comm ssion issued a Certificate of Need (“CON)
aut horizing Mther Frances and ET Facilities to construct and
operate UPH. The CON directed that the UPH project costs nust not
exceed $5,378,250. Moreover, the CON directed that $3, 753,611 of
t he proj ect costs be financed through the i ssuance of revenue bonds
and t hat East Texas contribute $2,000,000 to the project. Contrary
to the CON, however, East Texas never contributed the $2 mllion
that it had prom sed and, instead, the project was financed t hrough
a bond issue of $5.6 mllion. Subsequently, UPH recognized that
the project costs were going to exceed the antici pated anount and,
consequently, the CON was anended to require the conpletion costs
for the UPH project not to exceed $6, 286,993. Finally, in 1995 UPH
was conpleted for a total cost of $6.2 mllion.

UPH | eases its facilities fromEast Texas at an annual cost of

$726,000. UPH al so purchases other “ancillary” services fromthe



East Texas defendants -- [|aundry, mai nt enance, r adi ol ogy,
| aboratory services, etc.!?

In April 1991 Sally Reagan (“Reagan”) was hired as the
executive director of UPH Reagan alleges that, during her tenure
at UPH she becane suspicious of certain “financial irregularities”,
nanely fal se Medicare reporting; she further alleges that in My
1992 she was term nated because she began to investigate these
“irregularities”.?

Fol |l ow ng her term nation, Reagan reported her suspicions to
the Health Care Financing Admnistration (“HCFA’), the federa
agency that adm nisters the Medicare programfor the United States
Departnent of Health and Human Services (“HHS"). Reagan al so
reported her suspicions to Blue Cross and Blue Shield of Texas
(“BCBS”), the fiscal internediary between the HCFA and i ndi vi dual

Medicare claimants in Texas.® Finally, Reagan filed a |awsuit

The “East Texas Defendants” consist of East Texas Medica
Center Regional Healthcare System East Texas Medical Center
Regi onal Health Facilities, and East Texas Medical Center.

2Most Medi care providers are reinbursed based on a
“prospective paynent systent whereby the providers are paid
prospectively-fixed rates per patient discharge according to the
patient’s primary diagnosis. See 42 U . S.C. 8§ 1395w(d), 42 C F. R
Part 412. Certain providers, such as psychiatric hospitals |ike
UPH, are reinbursed on a “reasonable cost basis” where they are
rei moursed the reasonable costs actually incurred in providing
services to Medicare beneficiaries. See 42 C.F.R Part 413.

A “fiscal internmediary” is a private entity, typically an
i nsurance conpany, that acts on behalf of the HHS Secretary to
ascertain the Medicare paynent due to the provider based upon the
records the provider submts. See 42 U S.C. 8§ 1395h, 42 C F. R 88
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agai nst UPH, East Texas Medical Center, and others in Texas state
court, alleging that she was term nated because she refused to go
along with the defendants’ alleged illegal Medicare reporting.

While the state court lawsuit was still pending, Reagan filed
the instant action, on behalf of the United States governnent,
under the qui tam provisions of the False Clains Act, 31 US.C 8§
3729, et seq., (“FCA’) and the governnent chose not to intervene.*
Specifically, Reagan all eged cl ai ns under 88 3729(a)(1)-(3) and (7)
of the Act.

Reagan’s qui tam conplaint alleged false statenents to the
governnent in essentially three general categories. First, Reagan
claimed that UPH msrepresented its conpliance with the CON

requirenents in reports filed with BCBS. Second, she all eged that

421. 3, 421.100-421.128. The fiscal internediary will make paynents
to the provider throughout the year based upon projections of the
provider’s allowable Medicare related expenses. See 42 CF. R 8§
413.64(e). The final determ nation of how nuch the provider should
be paid for the year is nade based on a year end cost report filed
by the provider. See 42 C.F. R 88 413.24(f)(4), 413.64(f). After
reviewing this report and requesting additional information if
necessary, the internediary wll issue a Notice of Program
Rei nmbursenent (“NPR’) indicating the total rei nbursenent due to the
provider for the year. If the total projected paynents for the
year are less than the NPR anount, the Secretary will pay the
deficiency; if, however, the provider has been overpaid, it nust
remt the excess to the internediary. 42 C F.R 88 405.1803(c),
413. 64(f).

“Under the FCA, after a relator has filed suit the action is
seal ed and stayed and the United States is notified. 31 US.C 8§
3730(b)(2). The conplaint nust remain under seal for at |east 60

days while the governnent decides whether to intervene. 1d. |If,
as in this case, the governnent chooses not to intervene, the
relator may then prosecute the action herself. 31 US C 8§

3730(4) (B).



UPH falsely certified that it was in conpliance with applicable
Medi care regul ations. Specifically, Reagan argued that UPH di d not
pay “reasonable” rates for goods and services purchased from East
Texas, its parent, and failed to keep proper records of its actual
expendi t ures. Finally, Reagan alleged that UPH msstated its
status as a “related party” to East Texas and, as a result,
recei ved rei nbursements to which it was not entitled.® The district
court granted summary judgnent in favor of the appellees, holding
that Reagan’s qui tamsuit was barred by the Act’s jurisdictional
bar (31 U S.C. 8 3730(e)(4)(A)) and, alternatively, that Reagan’'s
claims under 88 3729(a)(1),(2) and (7) failed on the nmerits.
I

W nust first address whether the district court properly
di sm ssed Reagan’s clains for |ack of jurisdiction under the FCA' s
“public disclosure bar”, found at 31 U . S.C. § 3730(e)(4). If the
jurisdictional bar applies, then dism ssal was proper and we need
go no further. “[A] challenge under the FCA jurisdictional bar is
necessarily intertwwned wth the nerits” and is, therefore,

properly treated as a notion for summary judgnent. United States

SAs discussed infra, certain costs, such as capital costs and
costs paidto a “related entity”, are subject to specific Medicare
restrictions. See 42 C.F.R 88 413.130, 413.17. Rel ated party
transactions, however, are not prohibited; instead, the provider
can only be reinbursed for the actual cost incurred by the rel ated
entity. 42 CF.R 8 413.17. This actual cost nust not exceed the
price for which conparabl e services, products, or facilities could
be purchased el sewhere. |d.



ex. rel. Laird v. Lockheed Martin Eng’g & Sci. Servs., Co., 336

F.3d 346, 350 (5th Gr. 2003) (citations and quotations omtted).
A grant of summary judgnent is reviewed de novo, using the
sane standard as applied by the district court. 1d. at 350-51;

Performance Autoplex Il Ltd. v. Md-Continent Casualty Co., 322

F.3d 847, 853 (5th Cr. 2003). A grant of summary judgnent is
proper if, viewng the evidence and inferences drawn from that
evidence in the | ight nost favorable to the non-noving party, there
is no genuine issue of material fact and the noving party is
entitled to judgnent as a matter of |aw FED. R Qv. P. 56(c);

Daniels v. Gty of Arlington, Tex., 246 F.3d 500, 502 (5th Gr.

2001). At the sunmmary judgnent stage, a court may not weigh the
evidence or evaluate the credibility of wtnesses, and all
justifiable inferences wll be nmade in the non-noving party's

favor. Morris v. Covan Worl dwi de Moving, Inc., 144 F.3d 377, 380

(5th Gr. 1998) (citing Anderson v. Liberty Lobby, Inc., 477 U S.

242, 255 (1986)).
A
In general terns the FCA permts certain “suits by private
parties on behalf of the United States agai nst anyone submtting a

false claimto the governnent”. Laird, 336 F.3d at 351.°

®For general information regarding the procedure and history
of qui tam actions under the False Cains Act, see Rley v. St.
Luke’s Epi scopal Hosp., 252 F.3d 749, 752-53 (5th Gr. 2001) (en
banc), and Searcy v. Phillips Elec. N. Am Corp., 117 F.3d 154, 160
(5th Gr. 1997)




The district court held that Reagan’s FCA clains were barred
under the “public disclosure” provision set forth in 31 US. C 8§
3730(e)(4)(A). Under this provision:

No court shall have jurisdiction over an
action . . . based upon the public disclosure
of allegations or transactions in a crimnal,
civil, or admnistrative hearing, in a
congressional, admnistrative, or governnment
accounting office report, hearing audit, or
i nvestigations, or fromthe news nedi a, unless

the person bringing the action is an
original source of the information

This jurisdictional inquiry requires us to consider three
questions: “(1) whether there has been a ‘public disclosure’ of
allegations or transactions, (2) whether the qui tam action is
‘based upon’ such publicly disclosed allegations, and (3) if so,
whet her the relator is the ‘original source’ of the information.”

Laird, 336 F.3d at 352 (citing United States ex rel. Federal

Recovery Services, Inc. v. Crescent Cty EMS., 72 F.3d 447, 451

(5th Gr. 1995)). The purpose of this jurisdictional bar is to
accommodate the primary goals of the False Cains Act: (1)
“pronpting private citizen involvenent in exposing fraud agai nst
the governnent” and (2) “preventing parasitic suits by
opportunistic l|late-conmers who add nothing to the exposure of

fraud”. Laird, 336 F.3d at 351 (citing United States ex rel.

Rabushka v. Crane Co., 40 F.3d 1509, 1511 (8th Gr. 1994)).

(1)
Under 31 U.S.C. 8§ 3730(e)(4), we first ask “whether there has

been a ‘ public disclosure’ of allegations or transactions”. Laird,
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336 F.3d at 352. The “public disclosure” jurisdictional bar
applies where the allegations have been disclosed in “a crimnal,
civil, or adm ni strative heari ng, in a congr essi onal ,
adm nistrative, or governnment accounting office report, hearing
audit, or investigations, or from the news nedia”. 31 US.C 8§
3730(e)(4)(A) .7 In the instant case the district court held that
Reagan’s all egations had been publicly disclosed in three ways:
(1) Reagan’s state court lawsuit; (2) BCBS and HHS audits and
i nvestigations; and (3) docunents procured by Reagan pursuant to

requests under the Freedom of Information Act, 5 U S.C. 8§ 552 et

seq.

Wth respect to Reagan’s state court lawsuit, it is clear that
the allegations disclosed there were publicly disclosed. “Any
information di sclosed through civil litigation and onfile with the

clerk’s office should be considered a public disclosure of
allegations in a civil hearing for the purposes of section 8§
3730(e)(4)(A” and “[t]lhis includes civil conplaints”. Fed.

Recovery Serv., Inc., 72 F.3d at 450 (quoting United States ex rel.

Siller v. Becton Dickinson & Co., 21 F.3d 1339, 1350 (4th Cr.

1994)). We will therefore nove to the second nethod of disclosure

at issue here, which requires nore discussion.?

‘Because we find that all of the relevant public disclosures
fall within the enunerated list, we need not consider Reagan's
argunent that the list is exhaustive.

8 The question arises why we need go any further to determ ne
whet her t here has been a public disclosure, inasnmuch as our finding
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Wth respect to the BCBS audits and the HFCA investigation,
the district court held that the information that formed the basis
of Reagan’s qui tam suit had been publicly disclosed through both
the audits and the HFCA i nvestigation. Specifically, the district
court concluded that the BCBS audit was central to the issue of
whet her UPH and ETMC were “related entities” and that the HFCA
i nvestigations resulted in public disclosures. Thus, according to
the district court, these audits and investigations put the
governnent “on the trail” of the alleged fraud.

Reagan argues that the BCBS audits and the HCFA i nvestigation
did not constitute a public disclosure within the neaning of 31
US C 8§ 3730(e)(4), because the reports did not disclose both (1)
the true state of facts and (2) that the defendants represented the

facts to be sonething other than what they were. See United States

ex rel. Mnn. Ass’'n of Nurse Anesthetists v. Allina Health Sys.

Corp., 276 F.3d 1032, 1048-49 (8th Cr. 2002). The record fails to
support this contention. The core of Reagan’s conplaint is that
ETMC and UPH were related entities, so they should not have been

rei mbursed by Medicare for anything other than the actual cost of

that the state court law suit constituted a public disclosure of
the informati on underlying Reagan’s FCA clains. It is necessary
for us to address the disclosures made in the HCFA i nvesti gati ons,
BCBS audits, and FO A requests because it is not altogether clear
the extent to which the state | aw claimdisclosed all of the basic
all egations nmade in Reagan’s FCAclaim It is clear, however, that
when the BCBS audits, the HCFA investigation, the FO A requests,
and the state court lawsuit are considered as a whole, the entire
basis of her claim has been disclosed wthin the neaning of the
FCA.



the goods and services sold to one another. In cost reports
submtted from1985 to 1990, UPHclained that it was not related to
any East Texas entity. In 1987 — four years before Reagan cane
onto the scene — BCBS conducted an audit of the UPH cost report
for fiscal year 1985, precisely because it believed this
characterization of the relationship to be false. Based on this
audit and another conducted in 1991, BCBS determned the “true
state” of facts -- that UPH and ETMC were related entities — and
reduced reinbursenents for ancillary services and hospital |ease
paynents by a total of approximately $2.25 mllion.

Reagan further argues that the information she | ater provided
to BCBS and HCFA in 1995 cannot be regarded as “publicly

di scl osed”, because to treat it as such would convert a statutory

pre-condition to filing suit -- disclosure of the alleged facts to
the governnent -- into a jurisdictional bar. Reagan’s disclosure
to BCBS and HFCA, however, is not the governnent disclosure

required by 8 3730(e)(4)(B). Under the FCA a qui tamplaintiff,
before filing suit, must voluntarily provide the relevant
information to the United States Attorney, FBI, other suitable | aw
enforcenent office, or the agency or official responsible for the

particular claimin question. See United States ex rel. Mtthews

v. Bank of Farm ngton, 166 F.3d 853, 866 (7th G r. 1999). The

explicit terns of the Act require that “[a] copy of the conplaint
and witten disclosure of substantially all material evidence and
informati on the person possesses” nust be served on the governnent
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to give it the opportunity to intervene. 31 U S . C. 8§ 3730(b)(2).
The statutorily required governnent disclosure was thus nade in
Septenber 1997 when Reagan filed her initial conplaint in this
case. The BCBS audits and HFCA i nvestigations, on the other hand,
were conducted before Reagan initiated this lawsuit and were
properly considered public disclosures.?®

We next turn to consider whether Reagan’s FO A requests al so
constitute a “public disclosure”. Al though this issue has not been
considered by this court, it was addressed by the Third Grcuit in

United States ex rel. Mstick v. Hous. Auth. of the Cty of

Pittsburgh, 186 F.3d 376 (3rd Gr. 1999), where the court hel d that
“the disclosure of information in response to a FO A request is a
‘“public disclosure’” under 8 3730(e)(4)(A). Mstick, 186 F.3d at
383. The Mstick court reasoned that the specific purpose of the

FO A was to nmake certain information available for public scrutiny.

Id. The court also found it persuasive that the Suprene Court had

® Reagan’s argunent is, in essence, that no disclosure to the
governnent by the rel ator shoul d be consi dered a public discl osure.
Her reasoning is not fully clear to us. The best translation of
her argunent, however, is that a relator is hoisted on her own
petard, if the relator, acting in good faith to renedy the fraud,
di scloses to the governnent the fraudulent activity, and then,
based on that disclosure, is barred from bringing suit. Thi s
argunent fails wholly to take into account the original source
exception under the statute: if the relator is the original source
of such disclosure to the governnent, the “public disclosure bar”
does not apply. Here, for exanple, if Reagan had been the ori gi nal
source of the disclosure to the governnent — i.e., if she had
“direct and independent know edge” of the information publicly
di scl osed t o BCBS and HCFA — she woul d not be barred frombringi ng
sui t.

11



held that a FO A request was a “public disclosure” for the purposes
of the Consunmer Product Safety Act, 15 U S. C. § 2055(b)(1). Id.

(citing Consuner Product Safety Conmm ssion v. GTE Sylvania, Inc.,

447 U. S. 102, 108-09 (1980)) (stating that “[a] disclosure pursuant
tothe FOA. . . seen{s] to be nost accurately characterized as a
‘“public disclosure’ within the plain neaning of [the Consuner
Product Safety Act]”). Finally, the court concluded that the
agency response to the FO A request “constituted an ‘adm nistrative

report’”, which is an enunerated public disclosure under 8§
3730(e)(4)(A), because the response (1) “constituted official
governnent action” -- i.e. it is admnistrative -- and (2)
“provides information and notification regarding the results of the
agency’s search for the requested docunents” -- i.e., it is a
report. Mstick, 186 F.3d at 383. Accordingly, we are persuaded
by the reasoning of Mstick and hold that the response to Reagan’s
FO A request is an admnistrative report constituting a public
di scl osure under 8 3730(e)(4)(A) .Y

For all the reasons set forth above, we conclude that a

“public disclosure” has occurred within the neaning of the FCA

(2)

The only contrary case cited by Reagan supporting her
contention that the FO A response is not a “public disclosure” is
an unpublished opinion from the Fourth Circuit that offers no
anal ysi s. See United States ex rel. Bondy v. Consuner Health
Found., 2001 WL 1397852 at *3 n.2 (4th Gr. Nov. 9, 2001).

12



W now turn to the next question of our jurisdictional
inquiry: whether Reagan’s qui tam action is “based upon” the
publicly disclosed allegations. Laird, 336 F.3d at 352. “An FCA
qui tam action even partly based upon public allegations or

transactions is nonetheless ‘based upon’ such allegations or

transaction[s]”. Fed. Recovery Serv., 72 F.3d at 451 (quoting

United States ex rel. Precision Co. v. Koch Indus., Inc., 971 F. 2d

548, 552 (10th Gir. 1992)).

Reagan’s qui tamactionis certainly “partly based” -- indeed,
insignificant part -- upon her state court conplaint, the BCBS and
HCFA i nvestigations, and the responses she received fromher FO A
requests, all “publicly disclosed allegations”. First, Reagan’'s
state court lawsuit alleged that she was termnated from UPH
because she refused to “becone conplicit in fraud and to aid and
abet in crimnal conduct” when she refused to go along with the
defendants’ alleged illegal Medicare reporting -- essentially the
sane allegations at issue in this case. Mor eover, BCBS and the

HCFA had investigated and reported on essentially the sane

al l egati ons nade by Reagan -- nonconpliance with the CON and the
rul es regardi ng rei nbursenents for related parties -- before Reagan
filed the instant |awsuit. Finally, Reagan attested that the

information she obtained pursuant to the FOA requests
substanti ated the all egations she made both in state court and her

current clains under the FCA. See Fed. Recovery Serv., 72 F.3d at

451 (holding that a qui tam plaintiff cannot “avoid the
13



jurisdictional bar sinply by adding other <clains that are
substantively identical to those previously disclosed in the state
court litigation”).
B

Finally, because we have found that there has been a public
di sclosure, and that the instant action is “based upon” those
di scl osures, we do not have jurisdiction under 31 USC 8§
3730(e)(4) wunless Reagan “is the ‘original source’ of the
information”.' Laird, 336 F.3d at 352. The “original source”
exception explicitly requires the satisfaction of a two-part test:
“(1) the relator nust denonstrate that he or she has ‘direct and
i ndependent know edge of the information on which the allegations
are based’ and (2) the relator nust denonstrate that he or she has
‘voluntarily provided the information to the Governnent before
filing his or her qui tam action.” Laird, 336 F.3d at 352
(quoting 31 U.S.C. 8§ 3730(e)(4)(B)). It is undisputed that Reagan
provi ded her “information” to the governnent before filing this qui
tam action; therefore, the relevant inquiry is whether she had
“direct and i ndependent know edge of the information on which the

all egations are based”. Laird, 336 F.3d at 352.

11 The FCA defines an original source as “an individual who
has direct and independent know edge of the information on which
the allegations are based and has voluntarily provided the
information to the governnent before filing an action under this
section which is based on the information.” 31 US C 8
3730(e) (4) (B
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Under this standard, the relator is not required to “have
‘“direct’ and ‘i ndependent’ know edge of each false claimalleged in
his conplaint”. Laird, 336 F.3d at 352-53.%2 |nstead, the rel ator
is sinply required to possess direct and i ndependent know edge of
the “informati on on which the publicly disclosed allegations are
based”. Laird, 336 F.3d at 355.

The plain neaning of the term “direct” requires “know edge
derived from the source without interruption or gained by the
relator’s own efforts rather than | earned second-hand t hrough the
efforts of others.” Laird, 336 F.3d at 355 (citing WBSTER S NEw

| NTERNATI ONAL DicTioNARY 640 (3d ed. 1961)). The relator’s know edge

2At the tinme of the district court’s decision in this case
this court had not addressed t he neani ng of the phrase “information
on which the allegations are based”. The district court, however,
followed the magistrate judge’'s recommendati on and adopted the
interpretation followed by a mnority of Circuit Courts of Appeals
and defined the phrase to nean “the information underlying or
supporting the fraud allegations in the plaintiff’s qui tam
conpl ai nt”. See Laird, 336 F.3d at 354; U.S. ex rel. Stone v.
Rockwell Int’'l Corp., 282 F.3d 787, 802 (10th Cr. 2002).

After the district court’s decision, however, this court
decided Laird, in which we rejected the approach taken by the
district court. Instead, we followed the mgjority approach,
defining the phrase as “informati on on which the publicly disclosed
all egations are based rather than the information contained in the
relator’s qui tamconplaint.” Laird, 336 F.3d at 355.

Al t hough Laird has determ ned that the district court applied
the wong standard, the error does not preclude our resolution of
this issue, without remand, utilizing the Laird standard. Both
parties have briefed the Laird standard to this court in Iight of
the record, and on review of the summary judgnent, we nmay consi der
the record de novo. Neither party has advanced t he suggestion t hat
application of Laird requires further factual devel opnent.

15



is considered “independent” if it is not derived fromthe public

di sclosure. See Laird, 336 F.3d at 355 (citing United States ex

rel. Findley v. FPC Boron Enpl oyees’ dub, 105 F. 3d 675, 690 (D.C

Cir. 1997); Mnn. Ass’'n of Nurse Anesthetists, 276 F. 3d at 1048- 49;

United States ex rel. MKenzie v. Bellsouth Tele., Inc., 123 F. 3d

935, 941 (6th Gr. 1997)). Under this approach, we are required to
“l ook to the factual subtleties of the case before [us] and attenpt
to strike a bal ance between those individuals who, with no details
regarding its whereabouts, sinply stunble wupon a seemngly
lucrative nugget and those actually involved in the process of
unearthing inportant information about a false or fraudul ent
claim” Laird, 336 F.3d at 356.

Qur review of the qui tam clains nmade by Reagan convi nces us
that the know edge underlying these clains is not “independent”
wi thin the neaning of 31 U.S.C. 8§ 3730(e)(4)(B). W arrive at this
concl usi on because the know edge is derived alnbst entirely from
information that has been publicly disclosed. Reagan’s know edge
of events surrounding the alleged non-conpliance with the CON, as
wel | as her know edge of alleged m srepresentations regarding the
anendnent of the CON, are based entirely on public records of
testi nony by East Texas executives at the CON hearings in the early
1980s.

The only matter in which the information proffered by Reagan
arguably is not derived entirely from public records inplicates
(slightly) the “related entity” status of UPH and ETMC. Reagan

16



states that she “observed the invoices” that ETMC sent to UPH each
month for the building’ s | ease and ancillary services and that she
“knew from her experience as a hospital adm nistrator” that other
hospitals paid less for simlar services and facilities. Reagan
argues that based on this know edge, and after her discharge from
UPH, she began “piecing together fragnments of docunentation”
t hrough FO A requests, interviews, and review of docunents in the
state archives, ultimately concluding (as indeed had BCBS in 1987
and 1991) that UPH and ETMC were “related entities”.

In Laird, we held that the original source exception requires

i ndependent knowl edge of “information on which the publicly

di scl osed all egations are based . . . .” 336 F.3d at 355. In this

case, the public disclosure of the allegations — i.e., the BCBS
and HCFA investigations and the CON testinony — was based upon
events that transpired years before Reagan joined UPH  She admts
that her knowl edge of these events is not “independent”, but
instead is based on public records.

Thus, if Reagan can be said to have i nforned the governnent of
anyt hing that was new and i ndependent fromthe earlier audits and
investigations, it was only her disagreenent with the results of
the investigative work of BCBS and the HCFA; that is, that BCBS and
the HCFA sinply failed to recognize fully the fraudul ent nature of

the defendants’ activities. This proffer is not information

17



obt ai ned from “i ndependent” know edge; it is only a difference of
opinion with respect to the sane information. 3

Nei t her does Reagan’s knowl edge neet the “directness”
requirenent of 31 U S C 8§ 3730(e)(4)(B). Again, by her own
adm ssion, the know edge that she brings to the case is al nbst
entirely indirect — that is, based on research and review of
public records, not, with mnor exceptions, her own observation.
Reagan argues, however, that her research and experti se enabl ed her
to recogni ze the significance of the limted information to which
she was privy and thereby “unearth” the know edge that forned the
basi s of her clains.

It is true that some other circuits have held that a rel ator

may neet the “direct and independent know edge” requirenent by

13Reagan argues that, although the BCBS audits and HCFA
investigation had already alerted the governnent to the rel ated
status of UPH and ETMC, she may still qualify as an original source
if she made the sane discovery independently. She relies on the
Eighth Crcuit’s decision in Mnnesota Ass’n of Nurse Anesthetists
for the proposition that the original source exception of 31 U.S. C
§ 3730(e)(4)(B) “does not distinguish between those who first bring
a claimto light and others who |ater nmake the sane discovery
i ndependently”. 276 F.3d at 1048.

Unli ke a nunber of other circuits, this court has yet to
deci de whether a party who independently and directly |earns of
information already publicly disclosed may qualify as an
i ndependent source. Conpare M nn. Ass’n of Nurse Anesthetists, 276
F.3d at 1048, with Wang v. FMC Corp., 975 F.2d 1412, 1418-20 (9'"
Cr. 1992) (holding that only a person who caused the public
disclosure may be an original source). Because Reagan’s
i ndependent knowl edge of the cost reports from 1991 is not
know edge of the information required by our holding in Laird
(i.e., informati on on which the publicly disclosed al |l egati ons were
based), we need not decide this question here.
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contributing her own investigative efforts and experience to

devel op allegations of fraud. See, e.qg., United States ex rel.

Cooper v. Blue Cross & Blue Shield of Fla., Inc., 19 F. 3d 562, 568

(11" Gir. 1994); CQAREM SyLviAa, THE FALSE CLAIMS ACT: FRAUD AGAI NST THE

GOvERNMVENT 8 11: 63 (2004) (citing United States ex rel. Stinson,

Lyons, Gerlin & Bustamante, P.A. v. Prudential Ins. Co., 944 F. 2d

1149, 1161 (3d. Cr. 1991); United States ex rel. Springfield

Termnal Ry. Co. v. Quinn, 14 F.3d 645, 657 (D.C. Cr. 1994)).

These cases, however, do not nean that second-hand i nformation may
be converted into “direct and i ndependent know edge” sinply because
the plaintiff discovered through investigation or experience what
the public already knew. Instead, the investigation or experience
of the relator either nust translate into some additional
conpelling fact, or nust denonstrate a new and undisclosed
rel ati onshi p between di scl osed facts, that puts a governnent agency
“on the trail” of fraud, where that fraud m ght otherw se go

unnoti ced. See, e.dg., US. ex rel. Cooper, 19 F.3d at 564, 568

(qui tam plaintiff was considered an original source because his
investigation first alerted HCFAto specific violations of Medi care
Secondary Payer |aw by Blue Cross Blue Shield of Florida); U.S. ex

rel. Springfield Termnal Ry. Co., 14 F.3d at 648, 657 (plaintiff

was deened an original source because its investigation of phone
records and pay vouchers from ongoing litigation first reveal ed

fraud of a federally appointed arbitrator).
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Reagan’ s extensive investigation did not put the governnent
“on the trail” of any new nal feasance; it only led her to re-tread
the sanme ground that BCBS and HCFA had already covered, and to
reach a di fferent concl usion. BCBS had al ready i nvestigated ETMC s
status as a related party before Reagan began working at UPH, and
in 1991 -- approximately the sanme ti ne Reagan began wor ki ng at UPH
-- had determ ned that UPH and ETMC were indeed related parties.
As aresult, it reduced rei nbursenments to UPH by over $2.25 mllion
to reflect overpaynents on the |ease and for ancillary services.
Furt hernore, when BCBS al so i nvesti gated Reagan’ s cl ai ns regardi ng
t he def endants’ non-conpliance with the CONin 1995, it determ ned
that the defendants were in conpliance.

For the reasons discussed above, Reagan’s investigation did
not wunearth inportant information about a false or fraudul ent
claim Laird, 336 F.3d at 356. |Instead, Reagan took discl osures
that had already been investigated and reported by BCBS and HCFA
and, based on her own experience, clained that they were
fraudulent; this disagreenent with the |egal conclusions of BCBS
and HCFA does not qualify as “information” under the origina

source except i on.

1At Reagan’s behest, the results of the BCBS audits in 1987,
1991, and 1995 were reviewed by HCFA Regional senior auditor
Freddi e Kenp. Kenp determ ned that no further investigation of
Reagan’ s al |l egati ons was necessary. |In 1996, Kenp again revi ewed
the BCBS audits and found that they were well docunented and
“extraordinarily thorough”
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Thus, because we conclude that Reagan was not the original
source of the information underlying her clains, we hold that the
clains are jurisdictionally barred by 31 U S.C. § 3730(e)(4). The
district court’s dismssal of Reagan’s clains for Ilack of
jurisdiction is therefore

AFFI RVED.
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