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ORDER
AUTHORI ZI NG THE DI STRI CT COURT TO CONSI DER
A SUCCESSI VE HABEAS CORPUS APPLI CATI ON
AND GRANTI NG A STAY OF EXECUTI ON

Bef ore H G3 NBOTHAM DeMOSS, and DENNIS, G rcuit Judges.
PER CURI AM
Kenneth Wayne Morris(hereinafter “Applicant”) has noved
this Court for permssionto file a successive petition for wit
of habeas corpus in the United States District Court for the
Sout hern District of Texas, Houston Division. The authority of
this Court to act on such notion is stated in 28 US.C
82244 (b)(3)(C as follows:
The court of appeals may authorize the filing of a
second or successive application only if it
determ nes that the application nmakes a prima facie
show ng that the applicant satisfies the requirenents

of this subsecti on.

I n Reyes- Requena v. United States, our Court foll owed the

Seventh Crcuit’s definition of prima facie show ng expl ai ned

inits opinion in Bennett v. United States as foll ows:




Qur court has adopted the following definition
of prim facie showng: W understand [it to] be
sinply a sufficient showing of possible nerit to
warrant a fuller exploration by the district
court. ... If in light of the docunments submtted
wth the application it appears reasonably likely
t hat the application satisfies the stringent
requi renent for the filing of a second or successive
petition, we shall grant the application.

Bennett v. United States, 119 F.3d 468, 469-70 (7' Cr. 1997);
see Reyes-Requena v. United States, 243 F.3d 893, 898-99 (5N
Cr. 2001) (quoting Bennett). We have carefully reviewed
Applicant’s nmotion and the docunents appended as exhibits
thereto and the Response filed by the State. We find that
Appl i cant has nmade a prinma facie show ng that:

(D the clains to be presented in the proposed
successive habeas corpus application have not
previ ously been presented in any prior applicationto
this Court;

(2) the claim to be presented in the proposed
successi ve habeas corpus application relies on a new
rule of constitutional |aw, nmade retroactive to cases
on collateral review by the Suprene Court, that was
previously unavail able, see Penry v. Lynaugh, 492
UsS 302, 109 S. C. 2934 (1989) and Atkins v.
Virginia, 536 US. 304, 122 S. . 2242 (2002); and

(3) applicant should be categorized as “nentally
retarded” as defined in these cases.

Accordi ngly, we authorize Applicant to file a successive habeas
corpus petition with the district court. This grant is,

however, tentative in the followi ng sense: the district court



must dism ss the notion that we have allowed the applicant to
file, without reaching the nerits of the notion, if the court
finds that the novant has not satisfied the requirenents for the
filing of such a notion.” The district court thenis the second
‘gate’ through which the petitioner nust pass before the nerits

of his or her nption are heard.” Reyes-Requena, 243 F. 3d at 899

(quoting Bennett, 119 F.3d at 470); see also 28 US. C
8§ 2244(Db) (4). The district court “nust conduct a ‘thorough’
review to determne if the notion ‘conclusively’ denonstrates
that it does not neet AEDPA's second or successive notion

requi renents.” Reyes-Requena, 243 F.3d at 899 (citing United

States v. Villa-Gonzalez, 208 F.3d 1160, 1165 (9th G r. 2000)).

Applicant has also noved this Court for a stay of his
execution now set for after 6:00 p.m on Tuesday, April 15,
2003. W see not hing upon which we could determ ne that “the
granting of the stay would substantially harm other parties,”
including the State of Texas. Furthernore, we think Applicant
has made a sufficient showing of I|ikelihood of success on the
merits that the public interest would be served by granting the
st ay. Accordingly, Applicant’s execution now scheduled for
after 6:00 p.m on Tuesday, April 15, 2003, is hereby stayed
pending final determ nation of the successive habeas petition

whose filing we have authorized herein.



PATRICK E. H G NBOTHAM Circuit Judge, concurring:

| joinin the grant of permssionto file a successive wit
because there is here enough nerit to warrant further
exploration by the district court. | amconfessedly dubitate
on that point, but | ampersuaded to join given the “tentative”
process this court had borrowed fromthe Seventh Crcuit. See
Bennett v. United States, 119 F.3d 468, 469-70 (7" Cr. 1997),
and Reyes-Requena v. United States, 243 F.3d 893, 898-99 (5N
Cir. 2001).

There is a conflict between the famly’'s description of
Morris’s inpairnment in his childhood and school days and “ot her”
evidence in this record, and we have no |.Q test. As the brief
of the Harris County District Attorney’s office ably points out,
the testifying expert at Murris’'s trial did not think that he
was retarded. On the other hand, that had not been his focus.
And the trial psychol ogi st never tested for nental retardation.
Wil e now vital school records, scant as they are, do not use
the term “retarded,” that is not worth nuch, given the w de
practice of social pronotions and the reluctance of school
officials’ use of the stigmatizing term*“retarded.” There are
nmore uncertainties. The famly offers unqualified assertions

that Morris could not read and wite, but that evidence is cast



i n doubt by records inthe file purporting to be in his witing
and reflecting an ability to read.

It is difficult to make informed judgnents w thout the
devel opnent of the facts in sonme form of hearing. Wi | e
skeptical of Morris's ability to do so at a hearing, | wll not
di ssent froman order allow ng the district court to nmake a nore
informed judgnent than is available to us, as a second gate to

|l eave to file a successive wit.



