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WIlliam Ferguson seeks to vacate his sentence inposed for
violating a condition of his supervised rel ease. Specifically, he
asserts that his twenty-three-nonth term of incarceration and
subsequent six-nmonth term of honme detention during supervised
rel ease conbine to exceed the maxinmum statutory term for his
vi ol ati on. He further asserts that the <court erroneously
condi tioned his supervised release on his abstention fromtobacco
products and over-the-counter nedications wthout a prescription.

We VACATE in part and REMAND for resentencing.



I

In July 1999, Appellant WIIliam Ferguson pleaded guilty to
possession of a machine gun in violation of 18 U S. C § 922(0).
The district court sentenced Ferguson to thirty-six nonths’
i ncarceration and three years of supervised rel ease.

In October 2002, the United States Probation Ofice filed a
petition to revoke Ferguson’s supervised release, alleging six
violations, and Ferguson pleaded true to five of the six
all egations. The district court sentenced Ferguson to twenty-three
months of incarceration pursuant to 8§ 3583(e)(3) and thirteen
nmont hs of supervised rel ease under 8§ 3583(h). The court ordered
Ferguson’s first six nonths of supervised release to be served in
home detention, and subjected the entire termof supervised rel ease
to the conditions that he “not snoke, use snuff, or drink al cohol,”
and that he “take no patent nedicines without a prescription, and
nothing stronger in terns of caffeine, a cup of coffee or Coca
Col a.” Further, the court ordered that Ferguson nmust obtain a
prescription to take “[a]spirin and cough syrup with codei ne,” and
“NyQuil or sleeping potions with drugs and al cohol in them”

On appeal , Ferguson chal |l enges the six-nmonths’ hone detention
i nposed in addition to the twenty-three nonths of incarceration,!?

and he contends that the court erred by barring him from using

118 U S.C 8§ 3583(e)(3) sets two years as the maxi num
statutory term of incarceration for violating a condition of
supervi sed release resulting froma C ass C fel ony. There is no
di spute that Ferguson’s underlying offense was a Cl ass C fel ony.

2



t obacco products and OIC nedi cati ons without a prescription during
hi s supervised rel ease. ?
|1
A
A defendant’s failure to contenporaneously object to an
all eged error generally results in plain error review® However,
we review de novo a sentence that allegedly exceeds the statutory
maxi mumterm*
Section 3583 of Title 18 governs the i nposition, nodification,
or revocation of a term of supervised release.® Section 3583
provides that when sentencing a defendant to a term of

i ncarceration, a court may include a termof supervised release to

2 Ferguson did not object to the term of his incarceration,
the termof his supervised release, or to the requirenent that his
first six nonths of supervised rel ease be served i n hone detenti on.
He did, however, object to the conditions that he not snoke or use
OTC nedications wthout a prescription. The day after the
sent enci ng hearing, Ferguson filed a Motion to Correct Clear Error
pursuant to Rule 35(a) of the Federal Rules of Crimnal Procedure,
asserting that the six-nonth term of hone detention was i nproper.
The district court denied that notion.

3 See, e.g., United States v. Mann, 161 F.3d 840, 867 n.91
(5th Gr. 1998).

4 United States v. Sias, 227 F.3d 244, 246 (5th Cr. 2000)
(expl aining that “because a sentence which exceeds the statutory

maximum is an illegal sentence and therefore constitutes plain
error, our review of the issue presented in this appeal wll be de
novo”).

5> Supervised release is different than probation: “probation
is inposed instead of inprisonnment, while supervised release is
i nposed after inprisonnent.” United States v. Perez-Mrcias, 335
F.3d 421, 427 n.13 (5th Cr. 2003).
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follow inprisonnent.® The court nmmy inpose conditions on the
defendant’s term of supervised release.” In addition to certain
mandatory conditions, 8§ 3583(d) provides that a court may inpose
“any condition set forth as a discretionary condition of probation
in section 3563(b)(1) through (b)(10) and (b)(12) through (b)(20),
and any other condition it considers to be appropriate.”® Section
3563(b)(19) governs hone detention, providing that a court may
require a defendant to “remain at his place of residence during
nonworking hours . . . , except that a condition under this
par agr aph may be i nposed only as an alternative to incarceration.”®
Simlarly, the Sentencing Cuidelines allow honme detention only as
an alternative to incarceration.?

If a court finds that a prisoner violated a condition of his
supervi sed rel ease, the court may revoke the supervi sed rel ease and
“require the defendant to serve in prison all or part of the term
of supervised release authorized by statute for the offense that
resulted in such termof supervised rel ease.”! However, when the

offense that resulted in the termof supervised release is a d ass

618 U.S.C. § 3583(a).

718 U.S.C. § 3583(d).

& 1d.

° 18 U.S.C. § 3563(b)(19).

10U, S. SENTENCI NG GuUiDELINES MANUAL 88 5D1. 3(e) (2), 5F1. 2.
11 18 U.S.C. § 3583(e)(3).



Cfelony, as it was in this case, two years is the maxi mumterm of
incarceration.' Alternatively, a court may inpose hone detention
“except that an order [of honme detention] may be i nposed only as an
alternative to incarceration.”?3

In addition to inposing a termof incarcerationin responseto
a defendant’s supervised rel ease violation, a court nmay reinpose a
termof supervised rel ease when the defendant “is required to serve
a term of inprisonnment that is less than the maxi mum term of
i mprisonnment authorized under subsection (e)(3).”* The reinposed
term“shall not exceed the termof supervised rel ease aut horized by
statute for the offense that resulted in the original term of
supervi sed rel ease, less any termof inprisonnent that was inposed
upon revocation of supervised rel ease.”?®

B

Ferguson contends that after sentencing himto twenty-three
mont hs’ incarceration, the court could only sentence himto one-
mont h of hone detention without violating the two-year statutory
maxi mum term He bases this argunent on the plain | anguage of 8§
3583. The governnent reads the statutory | anguage differently. It

clains that “[i]nterpreting section 3563(b)(19) [honme detention

12 | d.

13 18 U.S.C. § 3583(e)(4).
14 18 U.S.C. § 3583(h).

15 | d.



allowable as an alternative to incarceration] to nean that hone
detention may only be ordered as a substitute to incarceration
makes no sense in the context of section 3563(b) and section
3583(d).” It would nake no sense, according to the governnent,
because a defendant is not in prison when probationary conditions
are inposed under 8 3563; therefore, “as an alternative to
incarceration” nust refer to subsections (b)(10) [intermttent
custody by the Bureau of Prisons] and (b)(11) [confinenent at
community corrections facility]. Alternatively, the governnent
asserts that the catchall provision of discretionary conditions
could justify the court’s order of hone detention.

G ven the language and interplay of & 3583 and § 3563,
Ferguson’s argunent is nore faithful to the plain neaning of the
applicabl e statutory provisions. The statutory franmework governi ng
revocation and punishnment for violating a condition of supervised
release - 8§ 3583(e) - alone inplies that incarceration and hone
detention are alternative punishnents that nmay not conbine in
excess of the maxinum statutory term of incarceration. When a
def endant violates a condition of his supervised rel ease, a court
may choose to (1) inpose the maxi num sentence of incarceration
all owed wunder 8 3583(e)(3); (2) order honme detention “as an
alternative to incarceration” under 8 3583(e)(4); or (3) order an
incarceration term less than the nmaxinmum allowable term and

rei npose a term of supervised rel ease under 8§ 3583(h). Sections



3583(e)(3) and (e)(4) nake clear that incarceration and hone
detention are nutually exclusive when a court inposes the nmaxi mum
sentence of incarceration; a court could not inpose the maxi mum
term of incarceration under subsection (e)(3) and also inpose a
peri od of hone detention under (e)(4).!® The governnment does not
explain why the sane limtation would not hold true when a court
i nposes a partial sentence of incarceration.

The court’s power to order hone detention as a condition of
supervi sed rel ease stens from§8 3583(d), which in turn refers to §
3563(b) (19). Sections 3563(b)(19) and 3583(e)(4), however,
i ndi cate that unli ke other discretionary conditions, hone detention
IS unique. Subsection (b)(19) specifically states that hone
detention may be i nposed “only as an alternative to incarceration.”
It is well-settled that “we should give the words of statutes their
plain meaning.” \Wbster’'s Third New International Dictionary
defines “alternative” as “a proposition or situation offering a
choi ce between two things wherein if one thing is chosen the other
is rejected.”® Accordingly, the plain neaning of “alternative”
| eads to the conclusion that a court could not inpose both a term

of incarceration (upon revocation of supervised release) and

6 See United States v. Leaphart, 98 F.3d 41, 43 (2d Cir.
1996) .

7 Denette v. Falcon Drilling Co., Inc., 280 F.3d 492, 502 (5th
Cr. 2002).

18 \WWBSTER' S THI RD NEW | NTERNATI ONAL Di CTI ONARY 63 (1961) .
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subsequent hone detention during a reinposed term of supervised
rel ease that, when conbined, exceeds the allowable maxinum
incarceration term?®®

The governnent asks us to read the word “i ncarceration” in two
very different ways dependi ng on which section is at issue. The
gover nment concedes that 8§ 3583(e)(4) provides hone detention as an
alternative to incarceration. But it asserts that home detention
“as an alternative to incarceration” as a discretionary condition
to supervised rel ease under 88 3583(d) and 3563(b)(19) refers to
intermttent detention and community correction facilities.

This argunent fails to persuade for various reasons. First,
it distorts the statutory | anguage. If Congress intended to
prohibit courts from aggregating intermttent detention under
(b)(10) and residence at conmmunity correction facilities under
(b)(11) with hone detention under (b)(19), it could have chosen
much clearer |anguage to do so. I nstead of stating that hone

detention could be inposed only as an alternative to detention

19 Al'though there is no case that disposes of the issue, the
Second Circuit has explained that a sentence of incarceration and
term of hone detention are nmutually exclusive. Leaphart, 98 F.3d
at 43 (“Hone detention may be inposed as a condition of probation
or supervised release, but only as a substitute for inprisonnent.
Here, the Magistrate Judge decided to sentence Leaphart to the
maxi mum possi ble term of inprisonnent. Having nade that deci sion,
she could not also sentence himto hone detention. Accordingly,
Leaphart is not subject to any form of hone detention during his
term of supervised release.”) (internal citations omtted).
Al t hough Leaphart dealt with honme detention as inposed through the
Sent enci ng Gui del i nes, the sane | anguage appears in 8§ 3583, and the
sane reasoning applies to this case.
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Congress could have provided that hone detention could not be
ordered concurrently with conditions (b)(10) and (b)(11). Second,
it is unclear why intermttent detention and residence at a
community correction facility would qualify as “incarceration.”
Finally, the governnent cites no authority in support of its
position, and even if its interpretation of § 3583 were as rati onal
as Ferguson’s interpretation, we nmay “choose the harsher result
[the governnent’s result, in this case] only when the | egislature
has spoken in clear and definite | anguage.”? The | anguage at i ssue
here does not clearly and definitely provide that a court my
conbine the termof incarceration and honme detention in excess of
the maxi numtermal | oned by 8 3583(e)(3). Accordingly, we may not
choose the harsher result.

Considering the plain statutory |anguage, and the |ack of
authority conpelling us to avoid its plain neaning, the court erred
by inposing a term of incarceration as well as a term of hone
detention that conbine to exceed the maxi num statutory term of
i ncarceration.

1]

W now turn to the district court’s order barring Ferguson
from using tobacco products and OIC nedications wthout a
prescription as conditions of supervised rel ease.

A

20 United States v. Bass, 404 U.S. 336, 347 (1971).
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When ordering a termof supervised rel ease, certain conditions
are mandatory under 8 3583(d) and 8§ 5D1.3(b) of the Sentencing
Quidelines.?t Additionally, there is an array of discretionary
conditions that a court may inpose.? Although a court has broad
discretion in determning which conditions to inpose, the
condi tions nust neet statutory criteria:

First, speci al conditions of supervi sed
rel ease nust be reasonably related to the
factors set forth in § 3553(a)(1), (a)(2)(B),
(a)(2) (0O, and (a)(2)(D). These factors
include: (1) “the nature and circunstances of
t he of f ense and t he hi story and
characteristics of the defendant,” (2) the
need “to afford adequate deterrence to
crimnal conduct,” (3) the need “to protect
the public from further <crimes of the
defendant,” and (4) the need “to provide the
defendant with needed [training], nedical
care, or other correctional treatnent in the
nost effective manner.”?

Even if these criteria are satisfied, the court nmay not inpose
conditions that “involve a greater deprivation of liberty than is

reasonably necessary to achieve the latter three statutory goals.”?

2l Mandatory conditions include, for exanple, not commtting
another federal, state, or |local offense, and not wunlawfully
possessing a controlled substance. See 18 U S.C. § 3583(d); see
al so U S. SENTENCI NG GUi DELI NES MANUAL 88 5D1. 3(a) .

22 18 U.S.C. § 3583(d).

2 United States v. Paul, 274 F.3d 155, 164-65 (5th Cr. 2001)
(quoting 18 U.S.C. 8§ 3553(a)(1)-(2) (1994), as included in 8

3583(d)). These <criteria have been incorporated into the
Sentenci ng Quidelines as well. See U. S. SENTENCI NG GUI DELI NES VANUAL 8§88
5D1. 3(b).

24 Paul , 274 F.3d at 165.
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Finally, the conditions nust be “consistent with any pertinent
policy statenments issued by the Sentencing Conm ssion pursuant to
28 U.S.C. 994(a)."?

We reviewa court’s inposition of discretionary conditions for
an abuse of discretion.?® Exanples of a court abusing its
discretion by inposing conditions that are overbroad or not
reasonably related to the offense or characteristics of the
def endant include (1) prohibiting a defendant from possessing a
firearmduring probation when the underlying offense was negli gent
di scharge of a pollutant and the defendant had no history of
violence;? (2) requiring a defendant to allow access to all
financial information to his probation officer when only certain
years of tax evasion were at issue;? and (3) requiring a defendant
guilty of mail fraud and altering odoneters to sell his car
busi ness when barring his participation in the business during the
supervi sed rel ease was sufficient to protect the public.?

B

In support of the court’s conditions that Ferguson not use

25 18 U.S.C. § 3583(d).
26 Paul, 274 F.3d at 165.
27 United States v. Voda, 994 F. 2d 149, 153-54 (5th Gir. 1993).

2 United States v. Stafford, 983 F.2d 25, 28-29 (5th Cir.
1993).

2 United States v. MIls, 959 F.2d 516, 519-20 (5th Cir.
1992) .
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t obacco products, ingest any OIC nedications, including aspirin,
and not take cough syrups with codeine, NyQuil, or sl eeping potions
w th drugs and al cohol wi thout a prescription, the court pointed to
Ferguson’s history of drug abuse. The court found that Ferguson
“is dependent on external stimulation,” and has “denonstrated that
he is likely to hurt people while he's being externally
stinmulated.”

The district court did not abuse its discretion by ordering
the specific condition that Ferguson not use cough syrups wth
codei ne, NyQuil, or sleeping potions with drugs and al cohol w t hout
a prescription during his term of supervised release. These
medi cations contain chemcals that may be addictive. Considering
Ferguson’s history with drug abuse, the court acted within its
discretion by requiring prescriptions for these particular
medi cati ons.

The governnent does not argue that the conditions regarding
tobacco and aspirin are reasonably related to the nature and
ci rcunst ances of the offense and history and characteristics of the
def endant, or that they involve no greater deprivation of |iberty
t han reasonabl y necessary for deterrence, public safety, or nedi cal
care of the defendant. W find that the use of tobacco and aspirin
are not reasonably related to Ferguson’s violation for possessing
a machi ne gun. Moreover, given that there is no evidence that

tobacco and aspirin cause any violent or illegal conduct in
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Ferguson, the conditions are not necessary for deterrence, public
safety, or nedical care.

Regarding the condition that Ferguson not take any OIC
medi cati on, Ferguson asserts that (1) the separate and unchal | enged
conditions that he not unlawfully use controlled substances and
that he refrain fromexcessive use of al cohol sufficiently address
hi s conceded al cohol and drug problens; (2) the OTC condition is
not reasonably related to his offense or history because there is
no evidence that he has abused OIC nedications; and (3) the
condition involves a greater deprivation of liberty than is
reasonably necessary to afford adequate deterrence to crimnal
conduct and to protect the public. In response, the governnent
asserts that the conditionis validinlight of Ferguson’s drug and
al cohol abuse because “[s]one patent nedicines contain precursor
chem cals in user quantities.” As an exanple, the governnent notes
t hat sone cold, sinus, and al |l ergy nedi cati ons contain a “precursor
for the manufacture of nethanphetam ne.”

G ven the conplete bar to all OIC nedications, the separate
condi tions barring Ferguson fromabusi ng al cohol and using ill egal
drugs, and the district court’s failure to limt the condition in
any way, the court abused its discretion. There may very well be
certain OTC nedications that contain chem cals capable of abuse
that could have a detrinental inpact on Ferguson. There is no

indication that the district court nmade any finding on which
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medi cines were particularly troublesonme other than the ones
specifically nmentioned. As the condition stands now, Ferguson may
not use any OIC nedication. Wth the breadth of the condition in
mnd, it is clear that the condition is not reasonably related to
his offense or history, and it involves a greater deprivation of
liberty than is reasonably necessary to deter crimnal conduct and
to protect the public.?
|V

For these reasons, we VACATE the sentence and REMAND f or
resentencing. W VACATE the conditions of Ferguson’ s supervised
release that he not wuse tobacco products or ingest any OIC
medi cations, but affirmthe condition that Ferguson not use cough
syrups wth codeine, NyQuil, or sleeping potions with drugs and

al cohol w thout a prescription.

30 See Voda, 994 F.2d at 153-54; MIls, 959 F.2d at 519-20.
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