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W EUGENE DAVIS, Circuit Judge:

Def endant - Appel | ant Robert Froman (“Fronman”) challenges his
convi ctions and sentence for recei pt, possession, and conspiracy to
distribute child pornography. Hi s appeal is based on the assertion
that the fruits of the search of his hone and |ater confession
shoul d have been suppressed because the warrant authorizing the
search was predicated on intentionally or recklessly false

statenents. Because the affidavit supports a finding of probable



cause even without the alleged false statenents, we affirm the

district court’s denial of Froman’s suppression notion.

| .

On Decenber 6, 2000 pornographer Mark Bates (“Bates”) founded
an online club called The Candyman Goup (“The Goup” or
“Candyman”) using a free internet service called eGoups.! In
general, internet groups, like those available through eG oups,
allowindividuals wwth simlar interests to band together and share
information through the world wi de web. Menbers of these groups
are enpowered to share interests, tal ents, and know edge. Candynman
did not have such a beni gn purpose. The singular goal of the G oup
was to collect and distribute child pornography and sexually
explicit images of children.

Al l Egroups are organi zed into different categories according
to interest. Candyman was categorized as an adult, transgender
i mge gallery, at once suggesting its sexual content. The main web
page announced t o anyone considering joining the G oup its purpose:

This group is for Peopl e who | ove kids. You can post any

type of nessages you like too [sic] or any type of pics

and vids you like too [sic].

P.S. IF WE ALL WORK TOGETHER WE W LL HAVE THE BEST GROUP
ON THE NET.

1At the tine of the creation of Candyman, the service was owned and run by a
busi ness entity called eGoups. That conpany was acquired by Yahoo! in late
January 2001, just after the government began investigating the group. As a
result the FBI dealt w th Yahoo! not eGoups in investigating the Goup and its
nmenbers.



After review ng the web page and | earni ng the group’ s m ssion,
anyone who wi shed to join the G oup could do so either by clicking
the subscribe Iink on the main web page or by sending an e-mail to
the group admnistrator. Those subscribing via the website
subscri be link were presented with e-mail delivery options all ow ng
them to choose whether to receive all e-mails addressed to the
group as a whole, receive a daily digest of e-mails addressed to
the group, or to receive no e-nmails and sinply review the nessages
on the website where they are archived. Menbers who joined via e-
mail were sent a confirmation e-mail welcom ng the new nenber to
the group but would not necessarily be presented with e-nail
delivery options. Subscriptionto Candyman was free of charge, and
sinple directions for revoking nenbership were provided at the
bottomof all correspondence. Additionally, both a link and an e-
mai | address on the G oup’s main web page could be used to cancel
menber shi p.

Once a new nenber subscribed, he had full access to the
website and all of its functions. Menbers could post electronic
pi ctures and video clips to the website for ot her nenbers to access
and downl oad. They could use the chat feature to converse wth
each other in real tinme. Menbers could use the group to disperse
i mges, videos and text via e-mail. Each nessage addressed to the
group was sent to all nenbers who requested e-nmail delivery and was
also stored on the website for nenbers to review at their
conveni ence. E-mails were also sent by the Goup to nenbers
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notifying themof newfiles that had been posted to the site and at
times giving a brief description of the pornography. A pol | page
was included on the website that allowed group nenbers to vote on
matters inportant to them Candynman nenbers voted on the types of
i mges they preferred: “Wiat you all like to see nore boys or girls
and whats age and nore actions or nore soft pics pick as many as
need. [sic].” Finally, a “links” page provided |links to other
webpages and ot her online groups that supplied child pornography.

Def endant Froman joi ned Candyman on January 9, 2001. He was
a menber of the site fromthat date until the site was shut down on
February 6, 2001.

The i nvestigation of the Candyman G oup began in early January
2001, when Special Agent Geoffrey Binney (“Agent Binney”), acting
undercover, joined the G oup. After subscribing, Binney began
receiving all of the e-mails that were addressed to the G oup by
ot her nmenbers, many of which contained child pornography. Fromthe
ti me Agent Binney joined until the G oup was shut down, he received
alnmost 500 e-mails, containing alnost 300 images of child
por nography or child erotica. Agent Binney further nonitored the
files uploaded to the website, and captured approxinmately 100
illegal images and video clips.

In md January 2001, Agent Bi nney cont acted Yahoo!, identified
hi msel f as an FBI agent, and probed for information on the group
and its nenbers. The representative from Yahoo! refused to answer
Agent Binney’s questions. Gven the fruitless inquiries on January
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19, 2001, Agent Binney obtained a subpoena directing Yahoo! to
divul ge any identifying information regarding nenbers. Yahoo!
responded to the subpoena on February 6, 2001. It shut down the
site and provi ded Agent Binney wwth a |ist of approxi mately 3400 e-
mai | addresses of individuals who were G oup nenbers when Candyman
was shut down. 2 The list provided no indication that e-nmail
delivery options were avail able to nenbers.

Agent Binney and the FBI sorted the 3400 e-mail addresses in
the nenber list by e-nmail address providers, and sent grand jury
subpoenas to those providers, requesting Goup nenbers’ nanes,
addr esses, phone nunbers, and any other identifying information.
Once the FBI obtained addresses from service providers, Goup
menbers were assigned to |ocal FBI offices for further
i nvestigation. Agent Binney provided local offices with tenplate
search warrant affidavits which contained all of the basic
informati on that had been collected in the investigation. Loca
agents could sinply fill the gaps in the affidavit with the suspect
specific information and present that affidavit to a magistrate to
obtain a warrant.

Froman had subscribed to the Goup under the e-nmail address
f bunkhousebob@ol . com and through a subpoena to Anerica On Line
(“AQL") the FBI discovered his address, phone nunber, and other

billing information. Wth this knowl edge the FBI ultimtely

2Agent Binney had asked Yahoo! to keep the site running so that the
i nvestigation could continue. Yahoo!, however, ignored that request.
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tracked himto a bunkhouse that he managed i n Pasadena, Texas. AOQL
al so provided the alias screen nanes that Froman used, which
included Littlebuttsue and Litletitgirly.

FBI Agent M chael MIlard presented the information gathered
on Froman to Magistrate Judge Stacy in an affidavit, using Agent
Bi nney’s sanple affidavit as a tenplate. The affidavit primarily
descri bed the Candyman G oup, explained that the FBI knew Froman
was a nenber, and stated that all nenbers of the G oup received e-
mai | s containing child pornography addressed to the G oup. The
magi strate issued a warrant and Agents MIlard and a team of FBI
agents and | ocal police executed that warrant on Novenber 30, 2001.
During the search the team seized a conputer, video canera, and
vi deo tapes, as well as hundreds of hard copy printouts of digital
i mges. Sone of the hard copy i mages matched those | ocated on the
Candyman site. On the hard drive they discovered hundreds of
i mges of child pornography. Thousands of i mages were recovered in
all. One of the tapes seized depicted Froman having actual or
simul ated sexual relations with his twelve-year-old daughter.
Furthernore, during the execution of the warrant, Froman, having
been read his rights, admtted receiving child pornography over the
internet and confessed to creating a videotape of hinself and his
daught er engaged in sexual acts.

I n March 2002 Froman was indicted wth seven ot her defendants.
This indictnent was foll owed by a superseding indictnent in Apri
2002, in which Froman was charged with conspiracy to know ngly
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transport, receive, and distribute child pornography in interstate
commerce via the conputer under 18 U. S. C. 8§ 2252A(b) (1); receipt of
child pornography in interstate comerce via conputer under 18
US C § 2252(a)(2); and possession of child pornography
transported in interstate conmmerce via conputer under 18 U S.C
2252A(a) (5) (B) .

In late May 2002, approximately six nonths after the search of
Froman’ s apartnment, Cathy McGoff, a conpliance manager from Yahoo!,
indicated in a simlar proceedi ng agai nst anot her Candyman nenber
in St. Louis, that nenbers were provided with e-mail delivery
opti ons. She stated that nenbers could opt in or opt out of
receiving e-mails addressed to the G oup. This statenent was
confirnmed by additional Candyman nenber |ists provided to the FB
in June 2002. The new evi dence denonstrated that each nenber had
the option of receiving all of the e-mails addressed to the group,
a daily sunmary, or no e-nmails at all.

Based upon the new information from Yahoo! Fronman noved to
suppress the evidence recovered in the search and the subsequent
confession. Froman argued that the statenent in the affidavit that
all group nenbers received all e-mails addressed to the group was
know ngly false or was made recklessly. Froman contended that
W thout this statenent the magi strate presented with the affidavit
had no basis to find probable cause that Froman had received
possessed, or distributed child pornography.

The district court recognized that Goup nenbers had the
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option to receive or not receive e-mail but observed that because
Agent Bi nney subscribed via e-mail and not the web site |ink he did
not observe the e-mail options, and he was not notified of the
opti ons by Yahoo! during his investigation. Based on the district
court’s finding that Agent Bi nney had no reason to believe that the
statenents in the affidavit to the magistrate were false the
district court denied the notion to suppress. The district court
al so found that even if the statenent that all nenbers received al
e-mails was knowi ngly false, there was probable cause to issue a
search warrant even w thout the m sstatenent.

Once the notion to suppress was denied, Froman waived his
right to a jury trial and in August 2002 proceeded wth a bench
trial in which all of the facts were stipul ated. The district
court found Froman guilty on all three counts.

I n Decenber 2002, the FBI issued two internal investigation
reports which concluded that Agent Binney was in fact presented
wth e-mail delivery options at the tinme he subscri bed to Candynan.
Froman thereafter reurged the notion to suppress based upon his
interpretation of this new evidence that Agent Bi nney knew of the
e-mai|l delivery options and lied in the affidavit. Froman’s notion
was sunmarily deni ed.

Before sentencing, the governnent noved for an upward
departure based upon the hei nous nature of the crine, particularly
hi s conduct in abusing and vi deot api ng his own daughter and w dely
distributing the pictures and videos. The judge granted that
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nmotion, adding three offense levels and eventually sentencing
Froman to 180 nonths for counts 1 and 3, and 60 nonths for count 5,
all to run concurrently.

In this appeal Froman chal |l enges the denial of the notion to
suppress, the denial of his reurged notion to suppress, the
sufficiency of the evidence to support a guilty verdict, and the

upward departure in his sentence.

A
In reviewwng a district courts ruling on a notion to suppress
the court reviews findings of fact for clear error and findi ngs of
| aw de novo. United States v. Cavazos, 288 F.3d 706, 709 (5" Cir.
2002) .

Where a search warrant is involved, this Court enploys a
t wo-step process for reviewng a district court's deni al
of a notion to suppress. First, we determ ne whet her the
good-faith exception to the exclusionary rule applies.
The good-faith exception provides that where probable
cause for a search warrant is founded on incorrect
information, but the officer's reliance upon the
information's truth was objectively reasonable, the
evi dence obtained fromthe search will not be excl uded.
See United States v. Leon, 468 U.S. 897, 919-20 (1984).
If the exception applies, our analysis ends, and the
district court's decision not to suppress is affirned.
| f the exception does not apply, we then proceed to the
second step in the analysis and determ ne whether the
magi strate had a substantial basis for finding probable
cause. . . . “If the good-faith exception applies, we
need not reach the question of probable cause.” United
States v. Cherna, 184 F.3d 403, 407 (1999).
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ld. (citations omtted).

B

The governnent argued, before both the district court and this
court, that the search of Froman’s apartnent was justified under
the good faith exception. They argue that Agent Binney had no
reason to know that his statenent that all nenbers of the G oup
received all e-mails was false, and thus his statenent was not
know ngly or reckl essly untrue. The governnent expl ai ns that Agent
Bi nney received no indication from Yahoo! that e-nmail delivery
options were available to group nenbers and that he was not
presented with that information at the tinme he joined the Candyman
gr oup. The district court agreed, finding, inter alia, a good
faith exception and refused to suppress the fruits of the FBI
sear ch.

When he reurged his notion to suppress, Froman presented the
new evi dence fromthe FBI internal investigation that Agent Bi nney
was in fact provided e-nmail delivery options on the web page when
he joi ned the Candyman G oup.

The district court did not address the new evidence Froman
presented in his supplenental notion. The absence of factua
findings on whether Agent Binney’'s statenents that all nenbers

received all e-mails were intentional fal se statenents or reckl ess
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m srepresentations precludes us fromaddressing whether the fruits

of the search are protected by the good faith exception.

C.
The district court also agreed wth the governnent’s
alternative argunent that the agent’s affidavit supported a
probabl e cause finding even without the controversial statenents:

[ E] ven wi t hout the di sputed statenent, the affi davit
set forth probabl e cause to believe a crinme of conspiracy
to distribute, receive, or possess child pornography, a
crinme of the distribution, receipt, or possession of
child pornography, or all of themhad been commtted and
that the evidence of the crinmes could be found on the
conputers of the Candyman G oup nenbers. The affidavit
explains the course of the investigation, the Candyman
Group’ s operation and purpose, and it explains how and
when Froman joined the group. . . . The search warrant
at issue here was directed at 303 Eagl e, Pasadena, Texas,
a |l ocation at which a conputer identified as having been
used to subscribe to the Candyman Group was | ocated. . .

The affidavit establishes that the Candyman G oup’s
pur pose was to trade child pornography anong its nenbers.
It was common sense to conclude that images of child
por nogr aphy woul d be | ocated on the conputer and rel ated
equi pnent and accessori es. The affidavit al so
establ i shes that persons who receive child pornography
usual ly keep it and also receive it from many sources.
It was al so commpn sense that a person who is a nenber of
a group involved in the collection of child pornography
woul d have child pornography from a nunber of sites
There was probabl e cause for the issuance of the search
war r ant .

R 419-18.
Froman argues that the affidavit does not permt a probable
cause finding wthout specific, individualized evidence of

possessi on of contraband. Froman argues that w thout the statenent
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that all nenbers of the group received e-nails containing child
por nography there is no reason to believe that Froman recei ved and
therefore possessed illegal inages.

I n det erm ni ng whet her probabl e cause exi sts without the fal se
statenents a court nust “nake a practical, comobn-sense deci sion as
to whether, given all the circunstances set forth in the affidavit
[mnus the all eged m sstatenents], thereis afair probability that
contraband or evidence of a crine will be found in a particular

place.” United States v. Byrd, 31 F.3d 1329, 1340 (5'" Gir. 1994);

see al so Cavazos, 288 F.3d at 710. In making that determ nation
““we construe the sufficiency of ... [the] affidavit i ndependent
of the district court,” and we are not limted by the clearly
erroneous standard.” United States v. MKinney, 758 F.2d 1036
1042 (5'" Cir. 1985) (quoting United States v. Freeman, 685 F.2d
942, 948 (5th Cir.1982)).

“Probabl e cause does not require proof beyond a reasonabl e

doubt, but only a showi ng of the probability of crimnal activity.

United States v. Daniel, 982 F.2d 146, 151 (5'" Gr. 1993).

O course, “probable cause” neans sonething nore than
“mere suspicion.” Probable cause requires the existence
of facts “*sufficient in thenselves to warrant a man of
reasonabl e caution in the belief that’ an offense has
been or is being commtted” and the person to be arrested
(or searched) commtted it.

United States v. GCordon, 580 F.2d 827, 832-33 (5" Cr. 1978)

(quoting Brinegar v. United States, 338 U S. 160, 175 (1949)).
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“The Fourth Amendnent . . . . restraint on governnent conduct
generally bars officials from undertaking a search or seizure
absent individualized suspicion.” Chandler v. Mller, 520 U S
305, 308 (1997).

The affidavit in this case either established the follow ng
facts or permtted the foll ow ng inferences.

1. Froman joi ned Candyman on January 9, 2001, and renmi ned a
menber until it was shut down on February 6, 200L1.

2. The sol e purpose of the Candyman eG oup, as denonstrated
by the statenent inits website and the activities generated on the
website during the tine Agent Binney was a nenber, was to receive
and distribute child pornography and erotica.® Al nenbers were
given instructions for cancelling nenbership in the group, and

Froman at no tinme cancelled his nenbership.*

8 This application for a search warrant stenms from an FBI
i nvestigation of certain Yahoo! Egroups that existed for the
purpose of sharing inmages of child pornography . . . . The

pur pose of the Candynman Egroup, as stated on its own website,
was as foll ows:
This group is for People who love kids. You can post
any type of messages you like too [sic] or any type of
pics and vids you like too [sic]. P.S. |F W ALL WORK
TOGETHER WV W LL HAVE THE BEST GROUP ON THE NET.

Warrant Aff. at 7.

4 Voluntary Egroup Menbership: In order to join the Egroup, a person
had to visit the URL (by invitation or otherw se) and send an e- il
to the group noderator requesting permssionto join. The noderator
would then send a confirmation notice to the requestor’s e-nail
account, advising himthat he now had access to the Egroup. There
was no fee tojoin. |In addition, at the bottomof each e-mail were
directions instructing a nenber what to do if he wanted to stop
receiving e-mails from the group and no longer desired to be a
nmenber of the group.
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3. The website enabl ed nenbers to upl oad and downl oad i nages
of child pornography, and nenbers even provided input as to the
types of inmages they preferred.?® Agent Binney described the
hundreds of images of child pornography he captured or received in
e-mails through his nenbership in the group.® Menbers were al so
directed to web pages with simlar illegal content.’

4. Froman regi stered a nunber of screen nanmes with AOL that
reflected hi s i nt er est in child por nogr aphy, i ncl udi ng
Littlebuttsue and Littletitgirly.

The magi strate was entitled to infer fromthe affidavit that
t he si ngul ar purpose of Candyman was to trade pornography anong its

menbers. As such the nmagistrate was entitled to conclude that the

I d.

The Candyman Egroup’s website had several different features. First, the
‘Files’ section provided an area for nmenbers to post inmages or video files for
others to download. . . . The ‘Polls’ section allowed the group nenbers to engage
in survey activity, e.g., asking ‘what age group do you prefer?

Id. at 8.

6 SA Binney captured approxi mately one hundred i nages and vi deo clips
t hat had been upl oaded to the website. The inmages and video clips
. depi cted prepubescent mnors engaged in different sexual
activities, . . . genitalia of nude mnors, . . . [and] child
erotica. .o

FromJanuary 2, 2001 through February 6, 2001, SA Bi nney received
approxi mately 498 e-nai|l nessages fromthe Candyman Egroup, nost of
whi ch contained inmages of child pornography or child erotica or
information concerning those subjects or the operation of the
Egr oup. During this period, SA Binney received a total of
approximately 183 child erotica inmges and 105 child pornography
i mges through these e-nails.

I d.

™The ‘Links’ section allowed users to post the URLs for new websites
containing simlar content.” Id.
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overriding reason soneone would join this group was to permt him
to receive and trade child pornography. W agree with the district
court that it is common sense that a person who voluntarily joins
a group such as Candyman, remains a nenber of the group for
approxi mately a nonth wi t hout cancel ling his subscription, and uses
screen nanes that reflect his interest in child pornography, would
downl oad such pornography from the website and have it in his
possessi on.

The statenent in the affidavit that all nenbers automatically
received e-mails certainly inproved the governnent’s case that
Froman had in his possession child pornography that he had recei ved
from Candyman e-mails. W are satisfied, however, that even
W thout this statenent, there i s probabl e cause for issuance of the
war r ant .

Appel l ant essentially argues in the abstract that w thout
evi dence of actual possession of contraband, probable cause does
not exist. W decline to adopt such a universal rule. Al we need
decide in this case is that given the predom nant purpose of this
group to engage in collection and distribution of child pornography
and the fact specific evidence of Froman’s voluntary nenbership in
that group and his interest in child pornography, the affidavit was
sufficient to establish probable cause even when we excise the

di sputed materi al .
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In his appellate brief Froman argues that the evidence is
insufficient to support the court’s finding of guilt. The request
for relief is based upon an announced dearth of evidence provided
the fruits of the contested search are suppressed. Yet appell ant
acknow edges that if the notion to suppress is denied then thereis
sufficient evidence for a conviction. See Appellant Br. at 28.
Therefore, by appellant’s own adm ssion, our refusal to suppress

the evidence of the FBI search precludes relief on this argunent.

| V.

Appel lant next challenges the district court’s upward

departure for both procedural and substantive errors.

At sentencing the district court determ ned that Froman would
recei ve a base offense I evel of twenty-seven under U S. Sentencing
Qui del i ne Manual 8 2G&2.1, Sexually Exploiting a M nor by Production
of Sexually Explicit Visual or Printed Material. The court gave a
two | evel enhancenent under 8 2@&2.1 because one of his victins was
bet ween ages twelve and sixteen, and a two | evel enhancenent for
the fact that Froman was the parent of one of the exploited
victins, resulting in an offense | evel of thirty-one. That offense
| evel conbined with his crimnal history category carried a
gui del i ne range of 108-135 nonths. Two days before sentencing, the
Gover nnent noved for an upward departure based upon the existence

of aggravating circunstances not contenplated by the guidelines
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under 8§ 5K2.0 and that there was extrene conduct by the defendant
under 8 5K2.8. On Decenber 20, 2002, at the sentencing hearing,
the court granted the notion for upward departure and i ncreased t he
offense level to thirty-four, resulting in a guideline range of
151-180 nont hs. The judge sentenced Froman to the maxi num 180

mont hs:

Counsel for the governnent has identified a factor that
may warrant departure, and the court agrees that it does
formthe basis for an upward departure.

The court has applied the cross-reference to United
St ates Sentenci ng Gui delines Section 2&.1 as aresult of
the defendant’s production of a visual depiction of a

m nor engaged in sexually explicit conduct. Thi s
gui del i ne accounts for a one-tine production of a visual
depi cti on.

The evidence identified by the Federal Bureau of
| nvestigation and stipulated to by this defendant during
his bench trial included a video tape of this defendant
engaged in sexually explicit conduct, including sexua
intercourse with his then 12-year-ol d daughter.

In addition, agents seized from Froman’s resi dence
nunmerous still photographic child pornographic i mages of
his m nor daughter. Interpol agents have inforned the
FBI that in excess of 500 child pornographic inmges of
Froman’ s m nor daughter are i nundating the European child
por nogr aphy bl ack market .

Pursuant to the United States Sentencing CGuideline
Section 5K2.8 the Court is authorized to depart if the
def endant’ s conduct was unusual | y hei nous, cruel, brutal
or degrading to the victim

The circulation of these inmages over the Internet
provides a greater harm than what is captured in the
guidelines. Each tine the Internet user downl oads, views
or further distributes the pornographic imges of this
mnor victim thisresults in the prolonged victimzation
of this child.

Therefore, the Court will depart upward and | adopt
the argunent of the Governnent in terns of the anmount to
adopt upward.
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Appel l ant chal | enges the upward departure arguing that the
basis for the upward departure did not place the case outside the
“heart| and” of cases under § 2Q&2.1, and that the court failed to
notify Froman of its intention to depart upward. Neither argunent
has nerit, and we therefore uphold the district court’s sentencing

det erm nati on

Appel lant’s charge that the lower court erred in failing to
notify the defendant of its intention to depart upward i s basel ess.
The district court is not required to provide notice of the
possibility of departure where the opposing party has so noved.
See Burns v. United States, 501 U S. 129, 138-39 (1991).% The
Burns hol di ng has since been codified at Fed. R Crim P. 32(h).
The governnent noved for upward departure two days before
sent enci ng. Therefore, the district court was not required to

provi de additional notice.

Froman’s substantive objection to the departure is also
unper suasi ve. In determ ning whether departure is appropriate

district courts nust ask:

“1l) \What features of this case, potentially, take it
outside the Cuidelines' 'heartland" and nmake of it a
speci al, or unusual, case?

2) Has the Conm ssi on forbi dden departures based on t hose

8“We hold that before a district court can depart upward on a ground not
identified as a ground for upward departure either in the presentence report or
in a prehearing submnission by the Government, Rule 32 requires that the district
court give the parties reasonable notice that it is contenplating such aruling.”
Burns, 501 U. S. at 138-39 (enphasis added).
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f eat ures?

3) If not, has the Conm ssi on encouraged departures based
on those features?

4) 1If not, has the Conmm ssion discouraged departures
based on those features?”

Koon v. United States, 518 U S. 81, 95 (1996) (quoting United
States v. Rivera, 994 F.2d 942, 949 (1t Cr. 1993)). Where a
factor for departure is forbidden by the guidelines there can be no
departure; where a factor is discouraged departure will only occur
inthe nost exceptional cases. I1d. at 96. If, however, the factor
considered is not nentioned by the guidelines, departure is
acceptabl e where, “after considering the structure and theory of
both rel evant individual guidelines and the Cuidelines taken as a
whol e, [a court] decide[s] [the factor] is sufficient to take the
case out of the CGuideline’s heartland.” 1d. (internal quotation

mar ks omtted).

In this case the nunber of inmages transmtted and the extent
of the distribution of images of Froman’s twel ve-year-ol d daughter
wer e consi dered particularly heinous aspects of the crinme and thus
factors that place this case outside the heartl and of general child
por nogr aphy cases. The sentenci ng conm ssion has neither forbidden
nor discouraged consideration of such factors. Rat her the
extremty of the conduct is a factor sentencing courts are
aut hori zed to consider under 8 5K2.8. Furthernore, the degrading

effect on Froman’s daughter from the mass distribution of these
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i mages is not contenplated by 8§ 2&.1. In fact this Court has at
| east once allowed for upward departure based in part upon the
vol unme of pornographic nmaterials possessed. See United States v.
Tanpico, 297 F.3d 396, 402 (5" Cr. 2002) (previous 5'" Cir.
deci sion acconpanying order of remand by the Suprene Court)
(reversed and remanded on other grounds). Finally, the noderate

upward departure of 3 levels is neasured and fair.

Under the standard of review set out in 18 U S.C
§ 3742(e),° we find no error in the district court’s decision to
depart wupward. 1 As such we decline to disturb the sentence

i nposed.

V.

For the reasons stated above we affirmFroman’s convi cti on and

® The court of appeals shall give due regard to the opportunity of the
district court to judge the credibility of the witnesses, and shal
accept the findings of fact of the district court unless they are
clearly erroneous and, exceEt with respect to determ nations und
subsection (3)(A) or. (3)(B), shall give due deference to t
district court”s ‘application of the guidelines to the facts. W
respect to deternminations under subsection (3)(A) or (3)(B), t
court of appeals shall review de novo the district court’
application of the guidelines to the facts.

18 U.S.C. § 3742(e); see also United States v. Bell, No. 03-20194, slip op. (5"
Cir. Nov. 20, 2003).

OFroman further argues that there was no evidence that he was the one that
distributed the pictures of his daughter. Factual bases for sentencing need only
be shown by a preponderance of the evidence and are reviewed for clear error. See
United States v. MKinney, 53 F.3d 664, 677 (5" Gr. 1995). Here, the fact that
t hese images Froman created were found w dely distributed throughout Europe’s
bl ack narkets supports the inference that Fronan at least initially distributed
the video which he could foresee would be widely distributed. Froman’s bald
deni al does not undermine the district court’s factual finding.
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