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DeMOSS, Circuit Judge:

Def endant - Appel | ant Jeffrey Lynn Sout her| and pl eaded gui |ty by
witten agreenent to bank robbery, 18 U S.C. § 2113(a), and access
device fraud, 18 U S.C. 8§ 1029(a)(1), (c)(1)(A(i). The district
court sentenced Southerland to concurrent 96-nonth terns of
i npri sonment and three-year terns of supervi sed release.
Sout herl and appeals, arguing the court erred by: (1) inposing a
two-1 evel enhancenent for reckless endangernent during flight
pursuant to United States Sentencing Quidelines 8§ 3Cl.2 when no

nexus existed between the offense and the reckl ess endanger nent



during flight; (2) double counting when applying the reckless
endanger nent enhancenents to the offense | evel cal culation of both
t he bank robbery offense and the access device fraud of fense; and
(3) inposing a sentence in violation of the Sixth Anmendnent under
United States v. Booker, 125 S. C. 738 (2005).

Finding that the district court erred as a matter of law in
its application of the then-mandatory guidelines, we VACATE
Sout herl and’ s sentence and REMAND for resentencing.

| .

On Decenber 23, 2002, Southerland entered the Sout hTrust Bank
in Haltom City, Texas, and robbed the bank of $1,802. SouthTrust
Bank’ s accounts and deposits were then insured by the Federa
Deposit | nsurance Corporation. Upon entrance, Southerland spoke
wth a representative about opening an account with a French
passport and birth certificate. Wen he | earned the docunents were
insufficient identification for opening an account, Southerland
| eft the bank. He immedi ately reentered the bank, approached a
teller, and passed her a note threatening the teller’s life and
demandi ng noney from her drawer.!?

Prior to the bank robbery, in August 2002, Southerland began

!According to the factual resunme supporting the plea
agreenent, the note read: “This is a robbery. Follow these
instructions and I will not use ny gun. Die packs wll get you
killed. Do not turn around or |ook to anyone. Take all of the
100's and 50's from your drawer and place themon top of the
notebook. Be calmand | will not hurt you. Act normal until
| eave. You only have 15 seconds.”
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communi cating with unknown individuals in Ukraine and Engl and.
Sout herl and wired noney to these foreign individuals, who in turn
mai | ed access devices —that is, credit cards —to Southerl and.
These il l egal | y obtai ned cards di spl ayed nanes and account nunbers.
At the request of the foreign individuals, Southerland opened bank
accounts at Omi Anerican Bank and at First Conveni ence Bank in the
name of Bradley Carlton. Later, he purchased an encoder and began
a schene of purchasing access device account nunbers, rather than
the conplete credit card, in order to encode the nunbers onto the
cards hinsel f.

Sout herl and purchased false identification docunents and
manuf act ured Lockheed Martin enployee identification cards as a
second form of personal identification. He used the fraudul ent
credit cards to purchase itens, including gift cards, at various
st ores. Sout herland used at least two e-mail addresses for
pur poses of making purchases with the fraudulent credit cards and
of receiving purchased nerchandi se. Southerland often recycl ed the
sane card by encoding new nanes and nunbers onto the card, and

typically he charged no nmore than $2,000 on a card before re-

encoding it wth a new nanme and account nunber. Due to
Sout herland’s conduct, retailers lost, in total, approximtely
$26, 373. 17.

On February 24, 2003, Fort Wrth police officers arrested
Sout herl and, for theft and evading arrest. At the tinme of the

arrest, Sout herl and possessed: approximately 28 stolen or
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fraudul ent access devices; three Wal-Mart gift cards obtained
fraudulently; and one or nore identification docunents for four
i ndi viduals who were real people (one of whom was dead) and ei ght
i ndi vi dual s who were not real people. These docunents included two
birth certificates, one passport, seven mlitary identification
cards, six Lockheed Martin identification cards, six social
security cards, and twenty state driver’s licenses or
identification cards. After his arrest, Southerland admtted
verbally and in witing his fraudul ent conduct to | aw enforcenent.
Based upon that conduct, Southerland pl eaded guilty on August 29,
2003, to bank robbery and access device fraud. See 18 U.S.C. 8
2113(a); 18 U.S.C. § 1029(a)(1l), (c)(1)(A(i).

The presentence report included additional information
regarding Southerland’ s arrest and his conduct on February 24,
2003, prior to arrest that was not admtted by Southerland. The
presentence report described: Fort Wrth police attenpted to
initiate a traffic stop of Southerland who was operating a stolen
rental car which he had obtained using fraudul ent identification;
Southerland fled fromofficers attenpting to detain him and after
a vehicle and foot pursuit, officers arrested Southerland and a
passenger. During Southerland’ s flight from the officers, the
presentence report describes that he ran one traffic light and two
stop signs and drove at a high rate of speed. Finally, the report

i ndi cates that, upon arrest, the officers charged Southerland with



theft and evadi ng arrest.

The district court sentenced Sout herland on Decenber 5, 2003,
based wupon the probation officer’s recomendations over
Southerland’s nmultiple objections. The probation officer
determned that the offenses of conviction would be grouped
separ at el y. See U S S.G § 3D1.2(d).?2 On the bank robbery
convi ction, the base offense | evel was 20 (Nov. 2003).3® Two | evels
wer e added because under § 3Cl.2 Southerland recklessly created a
substantial risk of death or bodily injury in the course of fleeing
| aw enforcenent officers on February 24, 2003. See § 3Cl.2. The
subtotal offense level equaled 26 for the bank robbery offense.
Wth respect to the access device fraud count, the probation

of ficer assigned a base offense level of 6. See § 2Bl.1(a)(2).*

2All further section citations refer to the 2003 United
States Sentencing CGuideline Manual, unless otherw se provided.

3See 8§ 2B3.1(a). Several enhancenents were recomended and
applied that are not relevant to this appeal. For the bank
robbery offense, those enhancenents include: two | evels added
because the property of a financial institution was taken, 8§
2B3.1(b)(1), and two | evels added because Sout herl and gave the
victimbank teller a note that inplied a threat of death, §
2B3. 1(b) (2) (F).

“‘Enhancenents to the access device fraud offense that are
not at issue in this appeal include: four |evels added because
the fraud involved nore than $10, 000 and | ess than $30, 000, §
2B1.1(b)(1)(C; two |levels added because a substantial part of
the offense was committed outside the United States, 8§
2B1.1(b)(2)(8)(B); two |levels added for specific fraud
characteristics, 8 2B1.1(b)(9)(A)-(C; and Southerland’ s
| eadership role in the fraud triggered two additional levels, §
3Bl1. 1(c).



And, again with respect to the access device fraud offense, the
officer added two |evels under § 3Cl.2 based upon the reckless
flight fromlaw enforcenent on February 24, 2003. The subtotal for
the access device fraud offense |evel was 18. Sout herl and’ s
resulting guideline range was 77 to 96 nonths’ inprisonnment.?®

At the tinme of his sentencing, Southerland objected, arguing
that the district court’s application of the 8 3Cl.2 two-Ileve
enhancenent was in error because: (1) in applying the enhancenent
to the bank robbery offense, the requisite nexus did not exist
between the offense and the reckl ess endangernment during flight;
and (2) the application of the enhancenent to both offenses
constituted i nperm ssible double-counting. Southerland failed to
obj ect before the district court to 8 3Cl.2's application on the
grounds that it violated his Sixth Arendnent right to have facts
whi ch enhance his sentence determ ned beyond a reasonabl e doubt by
a jury. See Booker, 125 S. Ct. at 756.

Southerland tinely appeal ed, arguing that the district court
erred in sentencing because: (1) the application of the § 3Cl.2
enhancenent requires a nexus between the flight from |aw

enforcenent and the bank robbery offense; (2) the court

SOne nultiple-count-adjustnent unit for the bank robbery
of fense and one-half unit for the access device fraud offense
were added. 8 3Dl1.1(a)(3). Based upon those units, one |evel
was added to the bank robbery subtotal, creating a conbi ned
adj usted offense |l evel of 27. Three levels were subtracted for
Sout herl and’ s acceptance of responsibility, resulting in a total
of fense | evel of 24. Southerland s crimnal history score of
eight placed himin a category of IV.
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i nperm ssi bly doubl e counted in applying 8 3C1.2 to both the bank
robbery and access device fraud of fenses; and (3) determ nation of
hi s reckl ess conduct in flight fromlaw enforcenent on February 24,
2003, was a fact, other than the fact of a prior conviction, not
proven to a jury beyond a reasonable doubt and not admtted by
Sout herland that, by virtue of its enhancenent of his sentence,
violates his Sixth Anmendnent right to a jury trial.
1.

In this case, we review a district court's |l egal concl usions
and interpretations of the federal sentencing guidelines de novo,
United States v. Giffin, 324 F.3d 330, 365 (5th GCr. 2003),
because in the limted cases on appeal that challenge as a matter
of law the propriety of the district court’s application of the
pre- Booker mandatory sentencing guidelines, this independent
standard of review survives Booker’s effect on standards of review
that will apply to the advisory application of the guidelines.
United States v. Villegas, No. 03-21220, 2005 W. 627963 (5th G

filed Mar. 17, 2005), at *4-5.°6

ln Villegas, this Circuit addressed the case where a
defendant failed to raise before the district court both a
chall enge to the propriety of the guideline application as well
as a Booker challenge. 2005 W. 627963, at *2. Here, Southerland
rai sed his m sapplication challenge to the district court but did
not raise a Booker challenge or object to the enhancenent on the
basis of his Sixth Amendnent rights. |In Southerland s case, the
m sapplication chall enge and Booker chall enge on appeal both stem
fromthe district court’s application of § 3Cl1.2 on the basis of
facts described solely in the presentence report and not admtted
by Sout herl and.



The sentenci ng gui delines provide a two-1evel enhancenent for
obstructionist conduct |ike that described in Southerland s
presentence report. “I'f the defendant recklessly created a
substantial risk of death or serious bodily injury to another
person in the course of fleeing froma |aw enforcenent officer,
increase by 2 levels.” § 3Cl. 2.

Sout herl and argued, both in his witten objections raised to
the district court and at oral argunent prior to sentencing, that
a nexus is required between the conduct triggering 8 3Cl.2's
application and the underlying offense of conviction. He argued
the requisite nexus is lacking here between the bank robbery
of fense and the reckless endangernent conduct described in the
presentence report.

Sout herland urges this Court to read 8 3CL.2 in the larger
context of the guidelines. Section 1B1.3 describes “Rel evant
Conduct (Factors that Determ ne the Guideline Range).” In relevant
part, subsection (a) reads:

(a) Chapters Two (O fense  Conduct) and Three

(Adjustnents). Unless otherw se specified, . . . (ivV)

adj ustnents in Chapter Three, shall be determ ned on the

basis of the foll ow ng:

(D (A all acts and om ssions conmtted
ai ded, abetted, counsel ed, commanded, i nduced, procured,
or wllfully caused by the defendant; :

that occurred during the conm ssion of the
of fense of conviction, in preparation for that offense,

or in the course of attenpting to avoid detection or
responsibility for that offense.

§ 1B1. 3(a) (enphasis added).



Thus, in determning adjustnents under Chapter Three,
i ncluding the reckless endangernent enhancenent at issue here
courts nust evaluate the acts or om ssions of the defendant that
occurred during the conm ssion of the offense, the preparation for
the offense of conviction, or “the course of attenpting to avoid
detection or responsibility for” the offense of conviction. Id.
Such a requirenent requires courts to engage in a famliar
analysis, that is, the discrimnation between relevant and
i rrel evant conduct.

I n support of this reading of 8§ 3Cl1.2, Southerland relies upon
United States v. Duran, 37 F.3d 557 (9th G r. 1994). Duran was
convi cted of arnmed robbery of a bank in Salem Oregon. 1d. at 559.
Four days after the robbery, he engaged in “a 30 mnute car chase
through agricultural fields, a residential yard, and several
ditches and fences.” Id. The chase resulted in Duran’s arrest by
state officials, and he was l|ater transferred to federal
authorities for prosecution on the bank robbery offense. Id. At
Duran’s sentencing, the court inposed 8§ 3Cl.2's enhancenent,
finding the flight to be part of the sanme schene and course of
conduct to avoid apprehension for the bank robbery. 1d. at 560.
Duran appealed, arguing that a nexus is required between the
of fense and t he reckl ess endangernent in order for 8 3Cl.2 to apply
and that the facts of his offense and flight from | aw enforcenent

were insufficiently connected to bear the enhancenent. |d. at 559-



60. Because the governnent failed to respond to the argunent, the
Ninth Grcuit assunmed, w thout holding, for purposes of analysis
that the nexus was required. |d. But the court rejected Duran’s
proposed factors for consideration and instead announced a
causation test for determ ning whether the requisite nexus i s net.
Id. at 560. “A sufficient nexus exists to warrant enhancenent
under U.S.S.G 8 3Cl.2 if a substantial cause for the defendant’s
reckl ess escape attenpt was to avoid detection for the crine of
conviction.” | d. The factors relevant to this causation
determ nation were: (1) “the state of m nd of the defendant when he
recklessly attenpted to avoid capture”; and, to a |esser degree,
(2) tenporal and geographic proximty. |[|d.

In Duran’s case, the connection of the offense to the flight
fromofficers in tinme and geography were not determ native because
the court relied upon the first factor, Duran’s state of m nd,
evinced by his statenent nmade earlier the sane day that he had
stolen a car and robbed a bank. | d. The court found this
statenent to i ndicate the causation of the reckl ess escape attenpt.
ld. Then, finding the nexus satisfied on the relevant facts and
the i nposition of the enhancenent not clearly erroneous, the court
affirmed Duran’s sentence. |d.

QG her Grcuits, in unpublished and nonprecedential opinions,
have declined to hold that 8 3Cl.2 requires a nexus between the

under |l yi ng of fense and t he reckl ess endangernent during flight, and
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t he governnent relies upon these cases. See United State v. Lykes,
71 Fed. Appx. 543 (6th Cr. 2003)(unpublished); United States V.
Green, 242 F.3d 391, 2001 W 50754 (10th G r. 1999) (unpublished).
W find the reasoning offered in those opinions and in the
governnent’s argunent here unpersuasive in light of § 1B1.3's
express requirenent that Chapter Three adjustnments be based upon
acts or om ssions occurring during the offense of conviction, the
preparation for the offense of conviction, or the course of
attenpting to avoid detection or responsibility for the offense of
conviction. The | anguage of the guidelines specifically requires
the connection of the enhancenent not only to conm ssion,
preparation, or evasion, but also to the specific offense of
conviction. See 8§ 1Bl1.3(a)(1l). The Comm ssion’s |anguage choices
denonstrate this necessity: Chapter Three adjustnents are to be
determ ned on the basis of acts or om ssions “that occurred during
the comm ssion of the offense of conviction, in preparation for
that offense, or in the course of attenpting to avoid detection or
responsibility for that offense.” 8§ 1Bl1.3(a)(1l) (enphasis added).
Unli ke the use of a general article, the use of “that” to nodify
of fense refers to the specific offense descri bed i medi ately prior,
the “offense of conviction.” Thus, we disagree wth the
governnent’s argunent that the Conm ssion m ght have expressed, but
did not, in 8 3Cl.2 a connection between the enhancenent and the

of fense of conviction. We also disagree with the Ninth Grcuit
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that a show ng of causation is required. The governnent need not
denonstrate that the underlying offense caused either the reckl ess
endangernent during flight or the flight itself, only that a
sufficient nexus lie between the underlying offense and the
reckless flight.

In order to establish that the defendant’s sentence shoul d be
enhanced under 8 3Cl. 2, the governnent nust show that the defendant
(1) recklessly, (2) created a substantial risk of death or serious
bodily injury, (3) to another person, (4) in the course of fleeing
froma | aw enforcenent officer, (5) and that this conduct “occurred
during the comm ssion of the offense of conviction, in preparation
for that offense, or in the course of attenpting to avoid detection
or responsibility for that offense.” § 1Bl1.3 (enphasis added); 8
3C1.2. This fifth elenment, required by 8 1B1.3, is the source of
the nexus requirenent that Southerland urges is lacking in his
case.

Her e, Southerland’s reckless endangernent conduct IS
insufficiently connected to the bank robbery convi cti on because t he
governnent failed to showthat the flight occurred in the course of
attenpting to avoid detection or responsibility for that specific
of fense. Under these facts, the other options —during comm ssion
of the offense of conviction or in preparation for the offense of
conviction - do not bear on the question because Southerl and

commtted the offense or conviction on a single day, Decenber 23,
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2002, a full two nonths before the February 24, 2003, flight
Thus, the discrete, noncontinuing offense was conpleted prior to
t he chase.

In determning whether the flight and the offense of
conviction are connected sufficiently, we look primarily to any
evidence of the defendant’s state of mnd while fleeing. See
Duran, 37 F.3d at 560. According to the presentence report, at the
time of the flight Southerland and his passenger drove a stolen
rental car. Sout herl and’ s passenger possessed the follow ng
subst ances: .52 grans of heroin, 1.82 grans of Al prazolam and . 419
granms of cocaine.’” The npbst conpelling evidence of Southerland s
state of mnd during the flight is the evidence that while fl eeing
he was in the mdst of the comm ssion of several crines. That
Southerland then drove a stolen car containing controlled
substances and illegal drugs is conpelling evidence that he evaded
officers in order to avoid detection and responsibility for the
of fense of either autonobile theft or drug possession. Neither of
the of fenses that were ongoing at the tine of the chase related in
any way to the bank robbery. | ndeed, no evidence |Iinking
Sout herland to the bank robbery was discovered in the car. The
presentence report’s description of the facts related to the flight

supports the concl usion that Southerland s state of m nd in evadi ng

'She subsequently pleaded guilty to a possession charge in a
separ at e proceedi ng.
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| aw enforcenent rel ated to t he ongoi ng of fenses of autonobile theft
and drug possession, not to bank robbery.

In evaluating the fifth factor in the application of § 3CL. 2,
we also examne the tenporal and geographic proximty of the
reckl ess endangernent during flight to the offense of conviction,
as factors that supplenent the inquiry into the defendant’s state
of m nd. See id. Here, the tenporal connection, two nonths
between the offense and the flight, is too attenuated to support
the application of 8 3CL.2 in |ight of the evidence indicating that
Sout herland was fleeing to avoid responsibility for possession of
a stolen car and possession of illegal drugs. It is true that both
the bank robbery offense and reckless endangernent occurred
generally in the Fort Wrth area, but a general geographic
proximty is insufficient onits own to create the requisite nexus
when the nore primary factor of the defendant’s state of mnd in
fleeing and the additional factor of tenporal proximty together
i ndi cate the absence of a connection between offense and evasi on.

The governnment argues that a defendant fleeing from | aw
enforcenent for one offense is al so necessarily attenpting to evade
responsibility for any other offenses he has commtted. According

to the governnent, this principle brings the flight within the

| anguage of 8§ 1B1.3 permtting Chapter Three enhancenent for “al
acts and om ssions commtted, aided, abetted . . . or wllfully
caused by the defendant.” See § 1BLl. 3. But the governnent’s
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argunent fails to account for the qguidelines express provision
that the adjustnent apply to such conduct or om ssions for that
of fense. The Gui deline Conm ssion m ght have expressly included

“any offense” or all offenses” or any nunber of broader
descriptions of relevant conduct. I nstead, the Comm ssion
expressly nodified the particular conviction to which an adj ust nent
m ght apply, and in light of this provision, we agree wth
Sout herland that his February 24, 2003, flight from Fort Wrth
officersisinsufficiently connected to the bank robbery offense to
permt a two-level enhancenent for that offense under 8§ 3Cl. 2.

A nexus al so | acks between the access devi ce fraud of fense, as
alleged in the controlling information, and the reckless
endangernent. Again, to nake this determ nation, we | ook primarily
to the evidence of the defendant’s state of mnd while fleeing.
Then, we eval uate the tenporal and geographic proximty between the
of fense and the reckl ess endangernent during flight. As indicated
above, Southerland and his passenger were, on the basis of the
facts alleged in the presentence report, fleeing from |aw
enforcenent on February 24, while driving a stolen car and
possessing illegal drugs. On the access device fraud count,
Sout herl and was charged only with the one tinme use of a single
counterfeit access device, a FleetBank Visa counterfeit card, on
January 11, 2003, nore than a nonth prior to Southerland s flight.

The record, including the presentence report, fails to connect the
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access device offense as charged in the information with the
February 24 flight. Al t hough the car Southerland drove while
evading Fort Wirth officers contained fraudulent credit cards,
there is nothing in the record to connect the cards in the car at
the tinme of the arrest with the single, specific fraudul ent access
device naned in the information as the sole basis for that offense
of conviction. Also, as discussed above, no tenporal proximty,
sufficient to overcone evidence of Southerland s state of mnd as
fl eeing other crimes rather than this of fense, coheres between this
of fense and the flight fromlaw enforcenent. And, on this count as
on the bank robbery count, the geographic proximty is also
insufficient to outweigh the evidence that Southerland fled an
of fense or offenses other than the single use of a fraudul ent
access device charged here. Therefore, the district court also
erred in applying the 8 3Cl.2 enhancenent to the access device
fraud count.

Thus, the district court erred in adjusting and inposing
Sout herland’s sentence. In the absence of the erroneous
application of the § 3Cl.2 enhancenent, the applicable sentencing
range would have been lower than the range the district court
consi dered, and t he nmaxi numsent ence woul d have been | ower than the
maxi mum sentence that the district court inposed. On such a

record, remand is appropriate. See Wllians v. United States, 503

U S. 193, 203 (1992) (citing Feo. R CRM Proc. 52(a)); United
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States v. Barrera-Saucedo, 385 F.3d 533, 536-37 (5th Gr. 2004)
(citing Wllianms, 503 U S. at 203).
L1l

Because we nust vacate Southerland s sentence due to the
m sapplication of 8 3CL.2, we need not reach his argunent, raised
for the first tinme on appeal, that the district court erred in
sentencing by violating Booker or his argunent that the district
court erred by double counting when it applied the 8 3Cl. 2 reckl ess
endanger nent enhancenent to both t he bank robbery and fraud counts.

After careful review of the entire record, the briefing, and
oral argunents, and for the foregoing reasons, we VACATE the
district <court’s sentencing of Southerland and REMAND for

resentencing in accordance with this opinion.
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