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DeMOSS, Circuit Judge:

Prinrose Qperating Conpany (“Prinrose”) and CADA (Operati ng,
Inc. (“CADA’) (collectively, “Plaintiffs”), filed suit in Texas
state court against National Anerican |Insurance Conpany (“NAICO),
seeki ng damages for an alleged breach of NAICOs duty to defend
Plaintiffs in a lawsuit filed against themin Texas state court.
NAI CO renoved to federal court based on conplete diversity between
the parties. A jury found for Plaintiffs and awarded damages
against NAICO NAICO filed a notion for judgnent as a matter of

law, which the district court denied. Follow ng the district



court’s entry of judgnent, NAICO filed a notion to alter or anend
j udgnent and a renewed notion for judgnment as a natter of law. The
district court denied these notions as well. NAICO now appeal s the
orders entering judgnent and denying NAICO s notions.
BACKGROUND & PROCEDURAL HI STORY

The Senn famly owns a ranch in West Texas. Prinrose operated
an oil and gas lease on the ranch from 1992 to 1999, and CADA
succeeded Prinrose in 1999 as the operator of that | ease. I n
Sept enber 1999, the Senns sued Plaintiffs,! and several other oil
conpanies, for polluting their ranch, asserting clains including,
inter alia, negligence, gross negligence, trespass, and nui sance.
Prinrose was insured during the tinme it operated the Senns’ | ease
by three insurance conpanies: (1) Chubb Insurance G oup (“Chubb”)
from April 1, 1991 to April 1, 1997; (2) Md-Continent Casualty
Conpany (“Md-Continent”) fromApril 1, 1997 to April 1, 1999; and
(3) NAICOfromApril 1, 1999 until the time CADA succeeded Prinrose
as the | ease operator in Decenber 1999. CADA was sol ely i nsured by
NAI CO from Decenber 1999 until April 1, 2001

Prinrose reported the suit to all three insurers and requested
a defense. Chubb and M d-Continent agreed to defend Prinrose under
a reservation of rights and retained, and agreed to pay the bills
of , Kathleen McCulloch of Shafer, Davis, Ashley, O Leary & Stoker

(the “Shafer” firm. NAICO however, denied coverage and refused

1 CADA was not initially sued, but was added to the suit |ater.
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to provide a defense for Prinrose. NAI CO al so refused CADA' s
request for a defense. CADA, in turn, retained Ackels & Ackels
(the “Ackels” firm for its defense in the Senn litigation. In
March 2001, Prinrose retained Rick Strange of the law firm of
Cotton Bl edsoe Tighe & Dawson (the “Cotton Bl edsoe” firm, in
additionto the representation Prinrose was then receiving fromthe
Shafer firm?2

At the time the Senn litigation went totrial in Cctober 2001,
a nunber of the other defendant oil conpanies, although it is
unclear if all, had been dism ssed. During the first week of
trial, CADA settled with the Senns and was di sm ssed fromthe suit.
Al t hough Prinrose received a judgnent substantially in its favor,
the state court granted the Senns a partial newtrial [imted to
surface contam nation issues. The case was retried against
Prinrose in Cctober 2002. The jury in the second state action
found that Prinrose had negligently damaged the Senns’ ranch,
awar di ng the Senns danmages in the amount of $2,194,000. Prinrose
has appeal ed this judgnment.?3

Plaintiffs filed the present lawsuit in Texas state court in
Mar ch 2002, seeking damages for NAICO s all eged breach of its duty

to defend Plaintiffs in their suit with the Senns. Plaintiffs

2 The Cotton Bledsoe firmwas retained to represent Prinrose’s
uninsured interest in the Senn litigation.

3 At the tinme this opinion was issued, Prinrose s appeal of the
underlying suit was still pending. Meanwhile, Md-Continent posted
a supersedeas bond and Chubb had withdrawn its defense.
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both citizens of Texas with their principal places of business in
Texas, specifically asserted breach of contract clains under the
i nsurance policies issued to themby NAICO in addition to clains
under the Texas Insurance Code, and the Texas Deceptive Trade
Practices Act (the “DTPA’). NAICO, a foreign corporation withits
principal place of business in Cklahoma, thereafter renoved the
case to federal court based on conplete diversity. The case was
presented to a jury, and after the close of all evidence, both
Plaintiffs and NAI CO noved for judgnent as a matter of law. The
district court denied Plaintiffs’ notion in its entirety, while
granting in part NAICOs notion as it related to Plaintiffs’
failure to offer any evidence to support their DITPA clains and
CADA's inability to present sufficient evidence supporting its
cl ai ms under the Texas |Insurance Code.

The jury awarded Plaintiffs damages for NAICO s breach of
contract and for Prinrose’s claimunder Article 21.55 of the Texas
| nsurance Code. NAICO filed a notion for judgnent as a matter of
| aw and an alternative notion for a newtrial, both of which were
denied by the district court. After the district court entered
judgnent for Plaintiffs, NAICOfiled a notion to alter or anend t he
judgnent, arguing that the district court m scal cul at ed prej udgnent
interest and the statutory penalty under Article 21.55. NAICO al so
renewed its notion for judgnent as a matter of |aw and for a new
trial. The district court also denied these notions. NAICOtinely
filed the instant notice of appeal with respect to the district
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court’s orders entering judgnent and denying NAICO s notions for
judgnent as a matter of |law and to alter or anmend the judgnent.
DI SCUSSI ON

NAICO s Duty to Defend

NAI CO first contends that the district court erred by failing
to grant its notion for judgnent as a matter of |aw on the i ssue of
whet her NAICO had a duty to defend Plaintiffs. This court reviews
a district court’s denial of a notion for judgnent as a matter of

| aw de novo. Pineda v. United Parcel Serv., Inc., 360 F. 3d 483, 486

(5th Gr. 2004). “A notion for judgnent as a matter of |aw should
be granted if ‘thereis nolegally sufficient evidentiary basis for
a reasonable jury to find for a party.’” Id. (quoting FED. R Q.
P. 50(a)). “[I']f reasonable persons could differ in their
interpretations of the evidence, then the noti on shoul d be deni ed.
A post-judgnment notion for judgnent as a matter of |aw should only
be granted when the facts and i nferences point so strongly in favor
of the novant that a rational jury could not reach a contrary
verdict.” |d. (internal quotations and citations omtted).

Under Texas law, an insurer nmay have a duty to defend a

| awsuit against its insured.* See State Farm Lloyds v Borum 53

S.W3d 877, 889 (Tex. App.-ballas 2001, no pet.) (finding that the

duty to defend is broader than the duty to indemify). Texas

* Because this is a diversity case, Texas substantive |aw
applies. Ceere Drilling Co. v. Dom nion Exploration & Prod., Inc.,
351 F. 3d 642, 646 (5th Cr. 2003).
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enpl oys the “eight corners” or “conplaint allegation” rule when

determ ni ng whet her an insurer has a duty to defend. Potonac Ins.

Co. v. Jayhawk Med. Acceptance Corp., 198 F.3d 548, 551 (5th Gr.

2000) . The eight corners rule requires the finder of fact to
conpare only the allegations in the underlying suit—the suit
agai nst the insured—th the provisions of the insurance policy to
determne if the allegations fit within the policy coverage. |d.
The duty to defend analysis is not influenced by facts ascertai ned
before the suit, developed in the process of litigation, or by the
ultimate outcone of the suit. 1d. Fact finders, however, may | ook
to extrinsic evidence if the petition “does not contain sufficient
facts to enable the court to determne if coverage exists.”

Western Heritage Ins. Co. v. River Entnmit, 998 F.2d 311, 313 (5th

Cr. 1993).
The eight corners rule is to be applied liberally in favor of
the insured, wth any doubts resolved in favor of the insured.

Quaranty Nat’'l Ins. Co. v. Azrock Indus., Inc., 211 F.3d 239, 243

(5th Cr. 2000). “If any allegation in the conplaint is even

potentially covered by the policy then the insurer has a duty to

defend its insured.” Enserch Corp. v. Shand Morahan & Co., Inc.,

952 F.2d 1485, 1492 (5th Cr. 1992) (enphases added); Terra Int’'1l,

Inc. v. Comopnwealth Lloyd's Ins. Co., 829 S.W2d 270, 271-72 (Tex.

App. —bPallas 1992, wit denied) (observing that courts are to

“I'iberally construe the allegationsinthethird-party conplaint to



determne if they fall wthin the provisions of the insurance
policies,” and “[i]f there is any doubt about whether the
allegations reflect a potential I|iability, such doubt nust be
resolved in favor of the Insured”).

To determne if NAICO had a duty to defend, this court nust
first look to the allegations in the underlying suit filed by the
Senns. As “an anended pleading conpletely supersedes prior
pleadings, . . . the duty to defend rests on the nobst recent

pl eading.” Guaranty Nat’'l Ins. Co. v. Vic Mg. Co., 143 F. 3d 192,

194 (5th Cr. 1998). Therefore, the operative pleading for
purposes of our analysis is the Senns’ Fourth Anmended O i ginal
Petition, in which the Senns alleged that Prinrose and CADA, al ong
wth several other oil conpanies, polluted their ranch through
rel eases of saltwater, oil, and other fluids. Specifically, the
Senns contended that these releases contam nated the surface,
subsurface, and groundwater of their ranch.

I n an insurance coverage dispute analyzed under the eight
corners rule, “[t]he insured bears the initial burden of show ng
that there is coverage, while the insurer bears the burden of
proving the applicability of any exclusions in the policy. Once
the i nsurer has proven that an excl usion applies, the burden shifts
back to the insured to show that the claim falls wthin an

exception to the exclusion.” Q@Quaranty Nat’'l, 143 F.3d at 193

(citation and footnote omtted). The insurance policies at issue
here contain three relevant sections: (1) Exclusion (f) of the
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general commercial liability (“CA.”) policy, i.e., the “Pollution
Excl usion” clause; (2) the “Contam nation or Pollution Coverage,”
(the “Pollution Endorsenent”); and (3) the “Saline Substance
Cont am nati on Coverage,” (the “Saline Endorsenent”).® Plaintiffs
argue and NAI CO concedes that the CA policy purchased from NAI CO
covers the Senns’ allegations. NAICO contends, however, that an
exclusion to the CA policies, the Pollution Exclusion clause, by
itself excludes coverage. |In response, Plaintiffs argue that by
purchasi ng two endorsenents, the Pollution Endorsenent and the
Saline Endorsenent, the <clains represented by the Senns’
al | egations are brought back within the | anguage of the CG. policy.
A The Pol I ution Excl usion d ause
The Pol | uti on Excl usion does not afford coverage for:
f. Pol | ution
(1) “Bodily injury” or “property damage”
arising out of the actual, alleged
or threatened discharge, dispersal
seepage, m gration, rel ease or
escape of pollutants:
(a) At or from any prem ses,
site or location which is
or was at any tinme owned
or occupied by, or rented

or | oaned to, any
i nsur ed;

(d) At or from any prem ses,
site or location on which

> The policies that NAICOissued to Prinrose and CADA contain all
three sections; therefore, the sane coverage argunents apply to
both Prinrose and CADA



any i nsured or any
contractors or
subcontractors wor ki ng
directly or indirectly on
any insured’s behalf are
perform ng operations:

(2) Any loss, cost or expense arising
out of any:

(a) Request, demand or order

t hat any i nsured or
others test for, nonitor,
cl ean up, renmove,

contain, treat, detoxify
or neutralize, or in any
way respond to, or assess
the effects of
pol lutantsf.]

NAI CO cont ends that section f(1)(a) of the Pollution Excl usion
applies to the Senns’ cl ains because Plaintiffs “occupi ed” the | and
upon which pollutants were rel eased. Plaintiffs do not dispute
that the Pollution Exclusion, by itself, would bar coverage;
however, according to Plaintiffs, the Pollution Endorsenent
specifically operates to elimnate the Pollution Exclusion cl ause,
subject to six listed conditions. Plaintiffs argue, therefore,
that the Pol | ution Exclusion precludes NAICO s duty to defend only
if one of the six conditions is not net. W agree.

B. The Pol | uti on Endor senent

Only three of the six conditions necessary for the application
of the Pollution Endorsenent—and the effective elimnation of the

Pol | uti on Excl usi on—are contested. Specifically, NAICO argues

that: (1) Condition b (“sudden & accidental”); (2) Condition d



(“prior incidents”); and (3) Condition f (“violation of law'), are
not satisfied on the basis of the Senns’ allegations.

1. Condition b: Sudden, Accidental, and Unexpected

Condition b requires that the pollution incident be *an
acci dent and unintentional release, discharge, em ssion or escape
of pollutants” and that such an incident be “sudden and acci dent al
and is neither expected nor intended by any insured.” NAI CO
contends that the pollution incidents of which the Senns conplain
wer e expected by Plaintiffs and were neither sudden nor acci dental .

This court has held that under Texas law, the “[sudden and

accidental] clause contains a tenporal elenent in addition to the

requi renent of being unforeseen or unexpected.” QGuaranty Nat’]|

143 F. 3d at 193-94. The “‘sudden and accidental’ requirenent
unanbi guously exclude[s] coverage for all pollution that is not
rel eased qui ckly as well as unexpectedly and unintentionally.” 1d.
at 194 (internal quotations and citations omtted).

Texas | aw defines “acci dental” as an unforeseen and unexpected

event. @Qulf Metals Indus., Inc. v. Chicago Ins. Co., 993 S W2d

800, 805 (Tex. App.-Austin 1999, pet. denied). The Senns do not
allege that Plaintiffs expected the pollution incidents of which
the Senns conplain or that the incidents were accidental. The
Senns, however, alleged that Plaintiffs were negligent, causing
potentially permanent groundwater contam nation, anong other
damage, “because [Plaintiffs] failed to exercise ordinary care in
the conduct of its oil and gas operations.” Not expecting a
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particular incident to occur and an accidental occurrence are
conpletely consistent wwth a claimof negligence. “[T]here is an
accident when the action is intentionally taken, but is perforned

negligently, and the effect is not what woul d have been i nt ended or

expected had the action been perfornmed non-negligently.” Harken

Exploration Co. v. Sphere Drake Ins. PLC, 261 F.3d 466, 472 (5th

Cr. 2001) (enphases added); Hallman v. Allstate Ins. Co., 114

S.W3d 656, 661 (Tex. App.-—bBallas 2003, pet. filed).
This court has previously held that “[t] he operation of the

oil facilities is the action deliberately taken, but alleged to

have been perforned negligently. The contam nated water
caused by the pollutants . . . [is] the unintended and unexpected
effect[] of the non-negligent operation of an oil facility.”

Harken, 261 F.3d at 474.° NMbreover, a “pollution incident” is

¢ NAICOs attenpt to distinguish Harken is unavailing. NAI CO
clains that the focus here, per Condition b, is whether a pollution
i nci dent was expected, while in Harken, the focus was on whet her
the effects—+.e., the danmages—were expected. As the definition of
a pollutionincident requires that environnental damage result, the
focus here is the sane as in Harken. Qur inquiry asks whether
Plaintiffs expected a spill, release, etc., that would result in
envi ronnent al danage.

Further, it is irrelevant to argue, as NAI CO does here, that the
spills of which the Senns conplain were of a type that were
expected by Plaintiffs. The Senns do not allege, and NAlI CO does
not suggest, that Plaintiffs expected that its “day-to-day”
operations would |l ead to environnental damage, as required by the
definition of a pollution incident. Therefore, the nere
expectation of day-to-day normal spills does not nean that
Plaintiffs necessarily expected pollution incidents. See Harken,
261 F. 3d at 474.
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defined in the Pollution Endorsenent as “[a]n occurrence consi sting
of any actual em ssion, discharge, rel ease or escape of pollutant

[which] results in environnental danmage.” (Enphasis added).

Therefore, at |east one of the Senns’ negligence allegations could

have potentially resulted in an unexpected and acci dental pollution

i ncident, thereby resulting in coverage under NAI CO s policies.
The tenporal requirenent of “sudden and accidental” requires

that the pollutant be released quickly. QGuaranty Nat'l, 143 F.3d

at 194. Texas | aw defines “sudden” as an abrupt or brief event.

Pi oneer Chlor Alkali v. Royal Indem Co., 879 S.W2d 920, 937 (Tex.

App. —Houston [14th Dist.] 1994, no wit). The Senns do not allege
that any of the pollution incidents resulted in a quick or sudden
rel ease of damagi ng pollutants, and therefore, it is inpossible to
discern from the conplaint alone if the “sudden” requirenent is
satisfied. As the conplaint “does not contain sufficient facts to
enable [the] court to determne if coverage exists, it is proper to
| ook to extrinsic evidence” to determ ne whether the Senns’ cl ai ns

were potentially covered by the policy. Wstern Heritage, 998 F. 2d

at 313.

NAI CO argues the Senns alleged that the spills repeatedly
occurred in Plaintiffs’ “day-to-day operations” and that Prinrose’s
president testified that all the spills of which the Senns conpl ain
“are the typical type of . . . spills that you woul d expect to see
in Printrose’s normal operations.” NAICO contends that because of
Plaintiffs” multiple spills over three years, a duty to defend
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cannot be created by “m croanal yzing the case and finding a single

spill that may have been sudden and accidental.” Guaranty Nat'l,

143 F.3d at 194. The alleged polluting, concludes NAICO was
anyt hi ng but sudden. W disagree.

NAICO s reliance on CGuaranty National is msplaced. I n

Guaranty National, as here, the pleadings did not assert a “sudden

and accidental” pollution, thus enabling the court to | ook outside
the pleadings to determne if coverage existed. ld. at 194-95

The underlying plaintiff in Guaranty National listed inits answers

to interrogatories that there were “seventy-seven spills at
ni neteen of the facilities occurring over a period of approxi mately
forty years. Several of the listed spills actually [were] multiple
spills, so that the . . . pollution [was] the result of over a
hundred separate events.” Id. at 195. The contam nation was
attributed to both small and large spills that occurred at dry
cleaning facilities as aresult of allegedly defective dry cl eani ng

equi pnent manufactured by the insured. 1d. The Guaranty Nati onal

court first acknow edged that “[a] single covered claim wll
suffice to require the insurer to defend the entire case.” |d.
Nevertheless, it held that the insured could not “create a duty to
defend by m croanal yzing the case and finding a single spill that
may have been ‘sudden and accidental.’” Id. In reaching this
conclusion, the court relied on a pollution exclusionin the policy

that prevented coverage “where the insured has engaged in the
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deli berate discharge of contamnants in the routine course of

busi ness over nmany years.” Id. (enphasis added) (internal
gquotations omtted). Because of this exclusion, “the fact that the
insured may have also experienced isolated spills or mnor
accidents over the sane period is irrelevant.” Id. (citation
omtted). Such is not the case here where the policy at issue does
not have a “routine business pollution” exclusion.

In addition, the Senns’ Fourth Amended Petition does not
allege that the spills at issue occurred only in Plaintiffs’ day-
to-day operations. Rather, the Senns allege that Plaintiffs, “[i]n

their day-to-day operations, . . . have failed to prevent and/or

have caused to occur certain spills.” (Enphasi s added).
Plaintiffs here were not engaged in activities involving their
deli berate discharge of contamnants in the routine course of
busi ness. ’ The “failure to prevent” spills |eaves open the
possibility, which the jury was certainly entitled to consider

that the alleged spills could been have sudden, i.e., quickly

7 In Quaranty National, the insured was a manufacturer of dry
cl eani ng equi pnent that used perchl oroethylene (“perc”). 143 F. 3d
at 193. The underlying plaintiffs alleged that the insured had
know edge of the environnental hazards associated with perc, but
neverthel ess instructed the conpani es who purchased the equi pnent
to drain perc into the sewage systemknowing that it would sink to
the bottomand renmain a potentially hazardous material. 1d. at 194.
Clearly, the allegations and factual background in Quaranty
National can be distinguished from the Senns’ Fourth Anmended
Petition and the facts as they exist here. W find unpersuasive
NAICO s argunment that Plaintiffs here were engaged in the
“del i berate discharge of contamnants in the routine course of
busi ness.” @uaranty Nat’'l, 143 F.3d at 195.
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rel eased.

Moreover, there was testinony elicited at trial revealing that
the oil conpanies’ flow lines carry their contents under extrene
pressure and that when the |ines burst, the event occurs suddenly,
sonetines resulting in a spray of water as high as forty feet in
the air. There was also testinony establishing that the pressure
in the tank batteries and flow |lines were checked at |east daily,
therefore, Plaintiffs were nade aware of any conpromse in the
producti on equi pnent al nost inmediately. Wile the breaks causing
the | eaks and spills were undoubtedly caused by conditions created
over a nunber of years, the policy’'s “sudden” requirenment is

satisfied as long as the actual break is “sudden and accidental.”

See Pioneer, 879 S.W2d at 937 (rejecting the argunent that an
i ncident was not “sudden and accidental” based on the extended
period of tinme during which corrosion damage to three |iquefier
t ubes devel oped). This evidence supports the jury’s finding that
at | east one of the alleged spills could have potentially occurred
suddenly. Liberal application of the eight corners rule in favor
of Plaintiffs, in concert with the deference given to the jury
verdi ct, support a finding that Condition b was satisfied.

2. Condition d: Incidents Prior to the Policy Period

Condition d provides that the injury or damage from a
pol lution incident nust “not [be] caused or contributed to in any
degree by any pollution incident that commenced prior to the
beginning of the policy period.” In their pleadings, the Senns
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lunped Plaintiffs together and all eged a wi de variety of negligent
acts of the two, but did not distinguish which of the two
plaintiffs had done what. The Senns further alleged that “such
acts of negligence have produced an indivisible injury to [the
Senns’] property.”

NAI CO argues that the allegation of an “indivisible injury” is
“fatal” to Plaintiffs’ clains. First, with respect to CADA,
assumng the injury to be indivisible, NAI COargues that the danage
caused by CADA was thus “indivisible” fromthat caused by Prinrose.
NAI CO argues, therefore, that because the damages caused by
Prinrose obviously took place prior to NAICO s coverage of CADA
this necessarily neans that the alleged danage was “caused or
contributed to. . . by [a] pollutionincident that commenced pri or
to the beginning of the policy period.” The coverage for Prinrose,
according the NAICO, fails for the sane reason. The Senns do not
di stingui sh between damages caused by Prinrose before NAICO s
coverage began for Prinrose and after the coverage began. Because
the acts of negligence caused indivisible danmage, NAI CO cont ends,
t he damages occurring after NAICO s coverage of Prinrose are al so
necessarily “caused or contributed to” by pollution incidents prior
to the begi nning policy.

W find NAICOs argunent unpersuasive. NAICO fails to

di stinguish anong the alleged negligent acts, the resulting
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“pollution incidents,”® and the injury arising fromthe pollution
incidents. The allegations state that the “acts of negligence have
produced an indivisible injury,” not that the negligent acts or the
pol lution incidents thenselves are indivisible. (Enphasis added).
The allegation of an indivisible injury does not conpel the
conclusion that a pollution incident caused by either Prinrose or
CADA duri ng NAI CO s coverage was necessarily caused, or contri buted
to, by a pollution incident attributed to a negligent act of
Prinrose prior to NAICO s coverage. Fromthe all egations alone, it
is fully possible that a pollution incident caused entirely by
Prinrose during NAICO s coverage resulted in an injury that is now
conpletely indivisible froman injury resulting entirely from a
pol lution incident caused by CADA.°®

Because the Senns do not specifically allege when the
pollution incidents occurred, it is inpossible to determne from
t he pl eadi ngs al one whet her any pollution incident occurred during

NAI CO s coverage of Prinrose.! This court, therefore, may | ook to

8 Apollutionincident is defined as “[a]n occurrence consi sting
of any actual em ssion, discharge, rel ease or escape of pollutants
. . . . The entirety of any such actual em ssion, discharge or
escape shall be deened to be one pollution incident.”

° For instance, the Senns allege that Plaintiffs’ negligence
caused groundwater contam nation. As Plaintiffs have occupied the
sane | and, but at different tinmes, groundwater damage is likely an
indivisible infjury—+t may be difficult to identify what portion of
the injury came fromwhich Plaintiff. Yet, the pollutionincidents
causi ng the damage woul d be whol |y i ndependent of each other.

o As CADA was insured solely by NAICO any claimagainst CADA
necessarily falls within the period of NAICO s coverage.
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extrinsic evidence to answer this question. Wstern Heritage, 998

F.2d at 313. As the parties have stipulated that sone spills
occurred after April 1, 1999, i.e., when NAICOs coverage of
Pri nrose began, and because NAI CO does not contend there were no
pol lution incidents that occurred during its coverage of Prinrose,
the allegations represent clains that are potentially covered by

NAI CO s policy. Enserch Corp., 952 F.2d at 1485 (concl udi ng that

“[1]f any allegation in the conplaint is even potentially covered

by the policy then the insurer has a duty to defend its insured”)
(enphasi s added). Because Plaintiffs have established coverage
during all relevant tinme periods, they have accordingly satisfied
the requirenents for Condition d.

3. Condition f: Failure to Conply with Laws, etc.

Condition f states that the pollution incident nust not
result fromor [nust not be] contributed by [the insured s] failure
to conply with any governnent statute, rule, regulation, or order.”
NAI CO cl ai ns that because the Senns state in the introduction to
their allegations that the | aws of Texas nandate that any spill be
cl eaned up, and that because the failure to clean up the spills
resulted in the continued mgration of the pollutants, the all eged
pol [ ution i nci dents are necessarily “contributed to by
[Plaintiffs’] failure to conply with” Texas | aws.

NAICO s argunent 1is neritless. The Senns’ negligence

allegations are conpletely independent of any allegation of
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statutory or regulatory nonconpliance—+he Senns alleged that
Plaintiffs commtted several acts of negligence, none of which
invol ved a duty based on any statute or regulation.* Further,
because “[c]onpliance with industry and statutory standards is
evi dence of the use of reasonable care, but it is not dispositive

of that issue,” the Senns nmay prevail on their negligence clains
even if Plaintiffs are found not to have violated any law at all.

See Morris v. JTMMaterials, Inc., 78 S.W3d 28, 50 (Tex. App.—Fort

Worth 2002, pet. filed).

C. Sal i ne Endor senent

NAI CO argues that the Saline Endorsenent, as part of the
entire CA policy, is subject to both the Pollution Exclusion and
the Pollution Endorsenent. Plaintiffs contend that because they
purchased the Saline Endorsenent, NAICOs duty to defend is
triggered when the Senns specifically alleged that Plaintiffs
pol luted their ranch through the rel eases of saltwater. Because we
have determ ned, as discussed supra, that all six conditions of the
Pol I uti on Endor senent have been satisfied, the Pollution
Endorsenent cannot have a Ilimting effect on the Saline
Endorsenent’s creation of coverage for the Senns’ allegations

relating to saltwater contam nation. Nevert hel ess, we further

1t The Senns’ reference to the | aws and statutes of Texas is found
in the “Background Information” of their pleading, not in the
section all egi ng and di scussi ng negligence. Further, the referred-
to, unspecified laws and statutes apparently dealt wth the
requi renent of cleaning up after a spill, and not wth the
avoi dance of the spill in the first place.
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conclude that the Saline Endorsenent is not conditioned either on
the Pollution Exclusion or the Pollution Endorsenent.
Under Texas |law, an insurance policy “nmust be considered as a

whol e, and each part given effect and neaning.” Valnont Enerqgy

Steel, Inc. v. Commercial Union Ins. Co., 359 F.3d 770, 773 (5th

Cir. 2004). Further, under Texas |aw “[a]n endorsenent cannot be
read apart from the main policy, and the added provisions wll
supersede the previous policy terns to the extent they are truly in

conflict.” U E. Texas One-Barrington, Ltd. v. Gen. Star |ndem

Co., 243 F. Supp. 2d 652, 661 (WD. Tex. 2001).

The CGL base policy excludes coverage for injuries and damages
caused by the release of pollutants. “Pollutants” are defined as
“any solid, liquid, gaseous or thermal irritant or contam nant,
i ncl udi ng snoke, vapor, soot, funes, acids, alkalis, chemcals and
waste. Waste includes materials to be recycled, reconditioned or

reclaimed.” *“Saline substances,” however, are not included in the
Pol l ution Exclusion’s definition of “pollutants.” The Pollution
Endorsenent defines pollutants in exactly the sane terns as the
Pol l ution Exclusion, except that the Pollution Endorsenent
explicitly adds “saline substances” as being a covered pol | utant.

Interpreting the insurance policy as a whole, including the
two endorsenents, the intent of the parties was: (1) to have the

CG. base policy bar coverage for a claiminvolving any “pol lutant,”

as that termwas defined in the Pollution Exclusion clause; (2) to
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have the Pollution Endorsenent offer coverage for pollution
i ncidents, including those involving saline substances, subject to
the six listed conditions; and (3) to have the Saline Endorsenent
i ncrease the anmount of Plaintiffs’ coverage for damages caused by
sal i ne substances, while also expressly defining property damage
covered under this endorsenent as i ncluding property danmage “caused
directly or indirectly by a saline substance.”

NAI CO asserts that the Saline Endorsenment was limted by the
six conditions found in the Pollution Endorsenent, and therefore
argues that Plaintiffs nust satisfy those conditions before
enjoying the benefits of the Saline Endorsenent. W first note the
| anguage of the Saline Endorsenent, which provides that “[t]his
endorsenent nodifies insurance provided under the follow ng:
COWWERCI AL GENERAL LI ABI LI TY COVERAGE FORM " There is no nention
anywhere in the policy that the Saline Endorsenent is nodified or
conditioned on the Pollution Endorsenment. Also, it follows that
because Plaintiffs paid two separate premuns for two separate
coverages, one endorsenent cannot be read to be dependent on the
ot her. Either endorsenent coul d have been purchased separately, as
there was no requi renent that an insured was conpelled to purchase
bot h together. Moreover, if there were any confusion as to the
applicability of these endorsenents to Plaintiffs’ request for a
defense in the underlying Senns litigation, it is inportant to note
that NAICOwote Plaintiffs policies. |If it had wanted to, NAI CO
coul d have drafted the endorsenents in a manner so as to nmake the
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Sal i ne Endor senent subject to the conditions found in the Poll ution
Endor senent . By not doing so, NAICO cannot now read such a
condi tion precedent into the policies.

NAI CO al so suggests that the Saline Endorsenent operated only
to increase the anbunt of coverage to $2 nmillion, not provide for
additional covered events, i.e., property danmage resulting from
sal twater contam nati on. If we were to accept NAICO s argunent
here, the $2 million coverage limt would render the entire Saline
Endor senment neani ngl ess because essentially everything covered by
the endorsenent would necessarily be excluded by the Pollution
Excl usi on clause. W see no reason why Plaintiffs would elect to
purchase an endorsenent that increased the anount payable to them
on a coverage claim but failed to provide a basis upon which they
coul d make such a claim
1. Damages Sustained by Prinrose for Hring Extra Counsel

Havi ng determ ned that NAICO had a duty to defend Plaintiffs,
we next address the propriety of the damages awarded Prinrose for
its hiring of the Cotton Bledsoe firm The jury awarded Prinrose
$183, 741 i n damages -- the amount of the attorney’s fees charged by
the Cotton Bledsoe firm NAI CO contends that Prinrose did not
sustain any danmages because Prinrose received a paid-for defense
fromits other insurers through the Shafer firm NAI CO argues t hat
it was unnecessary for Prinrose to hire the Cotton Bl edsoe firmto

ensure an adequat e defense agai nst the Senns’ cl ains.
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“On the issue of whether damages should be awarded at all,
this Court treads lightly upon jury verdicts, as the standard of

review is very deferential.” Vogler v. Blacknore, 352 F.3d 150,

154 (5th Gr. 2003). Absent an error of law, this court wll
sustain the anount of danmages awarded by the fact finder, unless
the anount is “clearly erroneous or so gross or inadequate as to be
contrary to right reason.” Id. Thus, reversal is proper only if no
reasonable jury could have arrived at the verdict. |[|d.

The potential error of |aw focuses on whether the award of
damages for Prinrose’s retention of the Cotton Bledsoe firm
exceeded the scope of NAICO s duty to defend. Wen an insurer has
a duty to defend, even where “a claimfalls partially wthin and
partially outside of a coverage period, the insurer’s duty is to

provide its insured with a conplete defense.” Tex. Prop. and Cas.

Ins. Q@uar. Ass’n/Southwest Agqgregates Vv. Southwest Aggreqates,

Inc., 982 S. W2d 600, 606 (Tex. App.-Austin 1998, no pet.)
(enphasi s added). A breach of the duty to defend entitles the
insured to the expenses it incurred in defending the suit,

i ncl udi ng reasonable attorney’s fees and court costs. WIIcox v.

Am Honme Assurance Co., 900 F. Supp. 850, 856 (S.D. Tex. 1995)

(enphasis added); see also Tex. United Ins. Co. v. Burt Ford

Enters., Inc., 703 S.W2d 828, 835 (Tex. App.—TFyler 1986, no wit).

To find an error of law with respect to the scope of the duty to
defend, this court is faced wth determ ning whether the duty to
provide a “conplete defense” is necessarily satisfied when other
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insurers provide one lawfirmto defend the i nsured or whether the
cost of hiring an additional firmis unreasonable as a matter of
| aw. NAI CO does not provide this court with any authority to

suggest that either is the case.'? \Wether any one firmin a

2 NAICO cites two cases which fail to support its contention
that, as a matter of law, an insured is not entitled to recover
costs for additional counsel. NAICOfirst cites Chanpion v. Farm
Bureau | nsurance Co., 352 So. 2d 737 (La. C. App. 1977), disavowed
on other grounds by Dugas Pest Control of Baton Rouge, Inc. V.
Mutual Fire, Marine & Inland |Insurance Co., 504 So. 2d 1051, 1054
(La. C. App. 1987), for the proposition that an insured is “not
entitled to recover the costs which he may incur by engaging
separate counsel.” Chanpion, 352 So. 2d at 742. NAICO, however,
reads too nuch into the | anguage of Chanpi on, which found that:

All that is required of the insurer to satisfy its
obligation to defend is to provide the insured wth an
adequate defense on the nerits. The insured may retain his
own counsel if he so chooses. The nere fact that he engages
separate counsel to represent him however, does not of itself
prove that the insurer failed to fulfill its contractual duty.

|f the insurer provides the insured with an adequat e defense,

then the latter is not entitled to recover the costs which he

may i ncur by engagi ng separate counsel.
Id. (enphases added). Chanpion does not state that the i nsured may
not recover the cost of additional counsel if the defense provided
by the insurer is sonehow not adequate. That is the very question
t hat nmust be deci ded here.

NAI CO al so cites Ringler Associates, Inc. v. Maryland Casualty
Co., 96 Cal. Rptr. 2d 136 (Cal. C. App. 2000), for the proposition
that Prinmrose cannot claim as damages the costs of hiring the
Cotton Bledsoe firm because Prinrose “was fully protected from
having to pay any costs of its own defense by other insurers.” 1d.
at 154. Ringler, however, is distinguishable. As the court there
had already decided that the insurer at issue had no duty to
defend, the statenent that the insured was “fully protected from
having to pay any costs of its own defense” was nerely dicta. 1d.
at 153-54. Further, there is no indication at all in R ngler that
the insured had incurred any costs associated with its defense.
The other insurers had provided and paid for the i nsured’ s def ense,
id. at 143, 147, 154, and there is nothing indicating that the
insured hired additional counsel or even alleged that the defense
provi ded by the other insurers was in any way i nadequate. Ringler,
therefore, does not address the situation squarely before this
court, i.e., whether an insured may be conpensated for hiring
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particul ar case would constitute a conplete defense is a fact-

i ntensive question, not a matter of law. See Satterwhite v. Safeco

Land Title, 853 S.W2d 202, 206 (Tex. App.—Fort Wrth 1993, wit

deni ed) (“[R]easonable attorneys’ fees is a question of fact for
the jury . . . .7").

NAI CO contends that Prinrose is not entitled to recover any
damages as a result of NAICO s refusal to provide a defense in the
underlying Senns’ suit because Prinrose actually received fromits
other insurance carriers the very defense Prinrose expected to
receive from NAICO NAI CO al so suggests that Prinrose never
criticized or called into question the conpetency of M. Kathleen
McCul | och, the Shafer firm s | ead counsel, in defending it in the
under | yi ng case.

Printrose responds that 1its concern was not wth ©Ms.
McCul l och’s quality of representation, but rather wth the
uni nsured exposure with which Prinrose was faced. According to
testinony elicited at trial, Prinrose’ s president indicated that he
chose to retain additional counsel, the Cotton Bledsoe firm

because of several factors, including, inter alia,: (1) the major

oi | conpani es that were defendants in the underlying suit had been
di sm ssed, |eaving Prinrose as the “target defendant”; (2) Prinrose
was facing demands in excess of its limts with Chubb and M d-

Continent; (3) Prinrose was essentially left uninsured for any

counsel in addition to that provided for by other insurers.
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pol lution incident that occurred subsequent to April 1, 1999 (the
time period during which NAICO insured Prinrose); (4) the Senns
were all eging damages that occurred subsequent to April 1, 1999;
and (5) Prinrose was being defended by Chubb and M d-Conti nent
under a reservation of rights and Prinrose realized that either
carrier could withdraw its defense at any tine. Prinrose’s
president also testified that if NAICO had agreed to provide a
def ense, he woul d have had “the assurance that [NAICOQ would stand
behind its policy of insurance,” indicating that it was NAI CO s
ultimate refusal to share in the exposure to liability, not the
sharing of expenses, that triggered Prinrose’s decision to retain
the Cotton Bl edsoe firm?®

In sum the evidence presented by Prinrose establishes that
while the Shafer firm may have provided an adequate defense, a
reasonable jury could nevertheless have found that the Cotton
Bl edsoe firm was necessary to ensure that Prinrose received a
“conpl ete defense” against the Senns — a finding that is neither
clearly erroneous nor so gross as to be contrary to right reason.
I11. Chris Boyer’s Testinony as An Expert

At trial, Chris Boyer testified as to the reasonabl eness of

the attorney’'s fees charged Plaintiffs by the two law firns

13 There was al so testinony fromChris Boyer, an expert called by
Prinrose, establishing the reasonabl eness of the fees charged by
the Cotton Bledsoe firm NAICOtakes issue with several aspects of
Boyer’s testinony at trial, which we address in Part |Il infra.
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retai ned i ndependently of any insurer—the Cotton Bl edsoe firm(for
Prinrose) and the Ackels firm (for CADA). Boyer was the only
wtness to testify as to the reasonabl eness of these fees. NAICO
argues that the district court erred in two respects: (1) Boyer
shoul d not have been allowed to testify as an expert because he
| acked the necessary factual foundation for his opinions; and (2)
the district court should have excluded Boyer’s testinony because
Plaintiffs did not provide a required witten report about Boyer,
they did not properly respond to NAICO s discovery requests
regardi ng Boyer’ s testinony, and because Boyer relied on previously
undi scl osed i nformation and docunents in formng his opinion as to
t he reasonabl eness of the attorneys’ fees.

This court reviews the admssibility of expert testinony for
abuse of discretion. Vogler, 352 F.3d at 153. The discretion of
the district judge and their wultimate decision wll not be

di sturbed on appeal unless manifestly erroneous. United States v.

Tucker, 345 F.3d 320, 326 (5th Cr. 2003). “If it is found that
the district court abused its discretion in denying the adm ssion
of expert evidence, [this court] nust then consider whether the
error was harmess, affirmng the judgnent unless the ruling
affected a substantial right of the conplaining party.” 1d.

Wth respect to the admssibility of expert testinony, the
district court is “to ensure that an expert testinony rests upon a

reliable foundation.” Qillory v. Dontar Indus. Inc., 95 F.3d
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1320, 1331-32 (5th Gr. 1996). NAICO argues that Boyer’s testinony
| acked the proper foundation to qualify as expert testinony. NAICO
contends that Boyer <could not give his opinion about the
reasonabl eness of the fees charged by the Cotton Bl edsoe firm
because he did not know to what extent those fees were duplicative
of the work perforned by the Shafer firm Wth regard to CADA and
its additional counsel , NAICO contends that the general
descriptions of the work perfornmed by the Ackels firm were
insufficient for Boyer to express any expert opinion as to the
reasonabl eness of the work conpl eted or the charged fees.

Federal Rul e of Evidence 703 provides for the adm ssibility of
an expert’s opinion if the sources underlying that opinion are “of
a type reasonably relied upon by experts in the particular fieldin
formng opinions or inferences upon the subject.” FED. R EviD
703. Boyer was provided wth conplete copies of the bills from
both the Cotton Bl edsoe firmand the Ackels firm which contai ned
the hourly rates charged and the total nunber of hours worked by
each firm Because trial courts are considered experts as to the
reasonabl eness of attorney’s fees, the district court was properly
qualified to conclude that the information upon which Boyer relied
was of a “type reasonably relied on” by such expert witnesses. |I|n

re TMI Trailer Ferry, lInc., 577 F.2d 1296, 1304 (5th G r. 1978)

(“[ Al ppel l ate courts, as trial courts, are thensel ves experts as to
t he reasonabl eness of attorneys’ fees . . . .” (citationomtted)).
Further, the problens NAICOcites with Boyer’s testinony go to
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the wei ght of the evidence, not toits admssibility. While Boyer
admttedly did not review the bills of the Shafer firm in
determ ning the reasonabl eness of the fees charged by the Cotton
Bl edsoe firm the jury was al so presented with the testinony of M.
McCul | och, who descri bed how she and Strange worked on separate
facets of the case in an effort to avoid double billing, while al so
providing Prinrose “the best defense that [MCull och and Strange]
possibly could.” In addition, although the descriptions in the
Ackels firmis bills were general in nature, this contention nerely
weakens, to sone extent, Boyer’s testinony. Nevertheless, “[a]s a
general rule, questions relating to the bases and sources of an
expert’s opinion affect the weight to be assigned that opinion

rather than its admssibility and should be left for the jury’'s

consideration.” United States v. 14.38 Acres of Land, More or Less

Situated in Leflore County, 80 F.3d 1074, 1077 (5th Cr. 1996)

(enphasi s added) (internal quotations and citations omtted). It
is the role of the adversarial system not the court, to highlight
weak evi dence:

As the Court in [Daubert v. Merrell Dow Pharnaceuticals,
Inc., 509 U S 579 (1993)] nmakes clear, . . . the trial
court’s role as gatekeeper is not intended to serve as a
repl acenent for the adversary system “Vi gor ous
Cross-exam nation, presentation of contrary evi dence, and
careful instruction on the burden of proof are the
traditional and appropriate neans of attacki ng shaky but
adm ssi bl e evi dence.”

14. 38 Acres of Land, 80 F.3d at 1078 (quoti ng Daubert, 113 S.Ct. at

2798). The weaknesses NAICO points out in Boyer’s testinony are
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weaknesses that NAICO could, and did, attack and highlight to the
jury at trial

Moreover, the fair and reasonable conpensation for the
prof essi onal services of a |lawer can certainly be ascertai ned by
t he opi ni on of nenbers of the bar who have becone fam liar through
experience and practice wth the character of such services.
Boyer, who has been a practicing attorney since 1977, is certified
by the Texas Board of Legal Specialization in the oil and gas
i ndustry and was a participating attorney in the underlying Senns
suit.* It is clear that Boyer was qualified to give his opinion
regarding the value of the services rendered, both from his own
general knowl edge in the practice area, as well as from his
personal experience relating to the nature and extent of the
services rendered in this particular litigation.

NAI CO also clains that Boyer’s testinony should have been
excl uded because Plaintiffs did not conply with the disclosure
rules in FED. R Qv. P. 26(a), which govern the disclosure of
information relating to an expert witness. Under Rule 26, a party
must di scl ose expert wi tnesses who may testify at trial. FeED. R

Gv. P. 26(a)(2)(A. The disclosure nust “be acconpanied by a

“|1nthe Senns litigation, Boyer represented one of the major oil
conpany defendants that was | ater dism ssed fromthe case after it
was established that the term nation of the oil conpany’s interest
in the mneral estate preceded the Senns’ subsequent purchase of
the surface rights to the property at issue.
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witten report prepared and signed by the wtness.”?® Id.
26(a)(2)(B). Rule 37 provides that a party who fails to disclose
information required by Rule 26(a) is not permtted to use the
information as evidence at a trial, “unless such failure is
harm ess.” 1d. 37(c)(1).

The adm ssion or exclusion of expert testinony is a matter
left to the discretion of the trial court, and that decision wll

not be disturbed on appeal unless it is manifestly erroneous.

First Nat’| Bank v. Trans Terra Corp. Int’l, 142 F. 3d 802, 811 (5th

Cir. 1998) (internal quotations and citations omtted). Further,
the adm ssion of expert testinony in violation of Rule 26(a) is
subject to harm ess error analysis, id. &n.30 (citing FED. R Q.
P. 37(c)(1)), and a decision not to exclude under Rule 37(c)(1) is

al so revi ewed for abuse of discretion. Tex. A&M Research Found. V.

Magna Transp., Inc., 338 F.3d 394, 401-02 (5th Gr. 2003).

Plaintiffs concede that they failed to provide a witten
report to NAICO regardi ng Boyer’s expert testinony. They do point
out, however, that they did notify NAICOin a letter dated Novenber
27, 2002, and again in the Pre-Trial D sclosure, that Boyer would
be an expert witness on the reasonabl eness of the attorney’s fees
i n question. The content of the letter disclosure included the

fol | ow ng:

5 As Plaintiffs appear to concede that they did not provide a
witten report, it is unnecessary to analyze the required contents
of the witten report
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In addition to our other experts, we may call Chris Boyer

. . . as an expert on attorney’'s fees. W anticipate he

will testify that the fees and expenses incurred by

Prinrose and [ CADA] were reasonabl e and necessary. Heis

being provided copies of the applicable invoices.

Encl osed pl ease find a copy of his resune.

Plaintiffs also provided NAICO wth a copy of the bills fromthe
Cotton Bl edsoe firmand the Ackels firm Boyer testified at trial
that Prinrose and CADA incurred danmages in the anount of $183, 741
and $225, 761, respectively, which were the exact anounts reflected
inthe invoices generated by the Cotton Bl edsoe firmand t he Ackel s
firm respectively.

As Plaintiffs failed to provide required information regarding
Boyer’s expert testinony, the sole issue before us i s whether such
failure was harm ess to NAICO In performng a Rule 37(c)(1)
harm ess error analysis to determ ne whether the district court
properly exercised its discretion in allow ng Boyer’s testinony,
this court looks to four factors: “(1) the inportance of the
evidence; (2) the prejudice to the opposing party of including the
evidence; (3) the possibility of curing such prejudice by granting
a continuance; and (4) the explanation for the party’s failure to

di scl ose.” Tex. A&M Research, 338 F.3d at 402.

The focus of our inquiry is whether NAI CO was prejudiced by
Plaintiffs’ failure to conply with discovery rules requiring the
di scl osure of information about Boyer and the testinony he was to
provide at trial. Plaintiffs notified NAI CO al nost six nonths

before trial that they intended to call Boyer as an expert w tness.
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Plaintiffs also revealed to NAICOthe nature of the testinony Boyer
was going to provide. NAI CO al so received copies of all the
billing invoices upon which Boyer was to rely for his testinony.
Moreover, Boyer’'s ultimate calculations nerely involved dividing
the total fees charged by the additional firns by the total hours
wor ked. NAICO which had previously received the bills, certainly
coul d have perfornmed the sane cal cul ati ons. NAI CO knew, or should
have known, that Boyer was going to testify as to the
reasonabl eness of the attorney’s fees incurred by Prinrose and t hat
Boyer was basing his opinion primarily on a review of the bills of
the Cotton Bl edsoe and Ackels firns. NAI CO, therefore, was not
prejudi ced by Boyer’s testinony, and thus Plaintiffs’ failure to
di scl ose information about Boyer anpbunts to harm ess error.

As such, the district court did not abuse its discretion by
al l owi ng Boyer to offer expert testinony as to the reasonabl eness
of the attorney’'s fees, and thus the corresponding anmount of
damages awarded by the jury was proper.

V. Calculation of Prejudgnent I|nterest

NAI CO argues that the district court erred in assessing
prej udgnent interest. NAI CO contends that the district court
inproperly calculated the interest by basing the date of the
alleged breach of contract-when NAICO refused to defend
Plaintiffs—as the accrual date even though Plaintiffs, at that

time, had not incurred any damages in the formof attorney’s fees.
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NAI CO asserts that the prejudgnent interest for damages i ncurred by
Plaintiffs should be calculated fromthe tinme Plaintiffs actually
paid each bill for attorney’'s fees.

This court generally reviews a decision on a notion to alter

or anend judgnent for abuse of discretion. Pioneer Natural Res.

USA, Inc. v. Paper, Allied Indus., Chem & Energy Wrkers Int’|

Union Local 4-487, 328 F.3d 818, 820 (5th Cr. 2003). To the

extent that a ruling was a reconsideration of a question of |aw,

however, the standard of review is de novo. | d. Because the

met hod of cal culating prejudgnent interest is a question of |aw,
the review is de novo.

Prej udgnment interest begins to accrue on the earlier of 180
days after the date the defendant receives witten notice of a

claimor the day suit is filed. Johnson & Hi ggins of Tex., Inc. v.

Kenneco Enerqgy, Inc., 962 S.W2d 507, 531 (Tex. 1998). However,

how this rule applies to cases where damages accrue at tines
subsequent to either date is an i ssue that the Texas Suprene Court
has not yet addressed.'® This court nust predict how the Texas

Suprene Court would decide this issue. |In nmaking an “Erie guess”

1 Plaintiffs assert that neither Texas's interest statutes nor
its case law require anything but a lunp sum cal cul ation, but
concede that the Texas Suprene Court has not addressed this
question directly. NAI CO contends that the district court’s
application of prejudgnent interest m sapplied Johnson & Hiqggins,
but does not direct this court to where the Texas Suprene Court
addressed this particular issue. Wile this court has previously
decided this issue favoring NAICOs position, we applied
M ssissippi law. Liberty Mut. Fire Ins. Co. v. Canal Ins. Co., 177
F.3d 326, 339 (5th Cr. 1999).

34



in a diversity case, this court will “seek guidance by |ooking to
the precedents established by internediate state appellate courts
only when the state suprenme court has not spoken on an issue.”

Webb v. Gty of Dallas, 314 F. 3d 787, 795 (5th Cr. 2002) (internal

quotations and citations omtted). However, if “convinced by ot her
persuasi ve data that the highest court of the state woul d decide
otherwse,” this court will not defer to the decisions of the

internmedi ate state appellate courts. Herrmann Hol dings Ltd. v.

Lucent Techs. Inc., 302 F.3d 552, 558 (5th Cr. 2002) (interna

gquotations and citations omtted).

In two unpublished cases, the Dallas appellate court in 2001
tw ce held that while prejudgnent interest was to be cal cul ated on
the total anobunt of damages at the tine of judgnent, the accrual
date shoul d be based on one point in time, regardl ess of whether
the total amount of danmages had occurred at that tine. Am_

Technical Res., Inc. v. Network Staffing Servs., Inc., No. 05-00-

01124-Cv, 2001 W. 969210, at *6 (Tex. App.-—ballas Aug. 28, 2001, no
pet.) (not designated for publication) (holding that prejudgnent
i nterest shoul d not be cal cul at ed based on a nont h- by- nont h basi s);

Basic Capital Mynt., Inc. v. Phan, No. 05-00-00147-CV, 2001 W

893986, at *8 (Tex. App.-ballas Aug. 9, 2001, no pet.) (not
designated for publication) (holding that prejudgnent interest
shoul d not be cal cul ated based on a paycheck- by-paycheck basis).

These cases, however, do not factor into this court’s Erie guess.
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As a prelimnary matter, unpublished cases are not precedent in
Texas, Tex. R App. P. 47.7, and secondly, neither case provides a
persuasi ve argunent suggesting how the Texas Suprene Court woul d
deci de the issue.

Language in Johnson & Higgins, however, does offer insight

into howthe Texas Suprene Court would |ikely decide the issue. In
t hat case, the Texas Suprene Court explained the rationale and the
desired incentives behind the charging of prejudgnent interest.
The court determ ned that “[p]rejudgnent interest is conpensation
al l owed by | aw as addi ti onal damages for | ost use of the noney due
as damages during the lapse of tinme between the accrual of the

claimand the date of judgnent.” Johnson & Higgins, 962 S. W 2d at

528 (internal quotations and citations omtted). Furt her,

“prejudgnent interest [is] necessary to fully conpensate injured

plaintiffs.” Id. at 529 (enphasis added). In fashioning
prejudgnent interest rules, the Texas Suprene Court has been
“primarily concerned with advancing two ends: (1) encouraging
settlenments and (2) expediting both settlenments and trials by
renmovi ng i ncentives for defendants to delay w thout creating such
incentives for plaintiffs.” 1d. Texas' s prejudgnent rules shoul d
“serve t he goal of conpensati ng plaintiffs, W t hout
over conpensating them or sinultaneously punishing defendants” and
shoul d “accurately reflect the damages incurred by the plaintiff
for the | ost use of noney.” |d. at 532-33.

The goals of prejudgnent interest |laws, as expressed in
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Johnson & Higgins, are better served by a rule that such interest

be calculated fromthe tine a plaintiff actually | oses the use of
the noney rather than when the actual breach occurred. In this
case, therefore, the prejudgnent interest should be assessed
agai nst NAI CO based on the dates Plaintiffs paid each bill for
attorney’s fees rather than the date NAICO refused to defend
Plaintiffs. How such a rule is consistent with and serves the

goal s expressed in Johnson & H ggins is explained by the Suprene

Judi cial Court of Massachusetts in a case involving the sane issue
in the sane context:

Wi |l e the defendant was in breach of its duty to defend
Sterilite on January 5, 1976, there was no duty at that
time to reinburse Sterilite for | egal expenses incurred
at | ater dates. This duty arose when Sterilite, on
notice that the defendant would refuse to pay for those
expenses, was forced to pay those expenses itself. The
dates of the paynent of the various bills, which are
readily ascertainable, determne the points at which
Sterilite was obliged to commt suns which it rightfully
shoul d not have been obliged to commt. Before those
bills were paid, Sterilite was not deprived of the use of
its noney. No interest is due on sunms when Sterilite was
not deprived of the use of those suns. Any other rule
would result in a windfall for Sterilite, which the
Legi slature did not intend. Therefore, prejudgnent
interest . . . should be calculated in this case on the
basis of the various dates on which the legal bills were
paid by Sterilite.

Sterilite Corp. v. Continental Cas. Co., 494 N E.2d 1008, 1011

(Mass. 1986).
In this case, Plaintiffs did not |ose the use of their noney
until they paid their attorney’'s fees. Granting Plaintiffs

prejudgnent interest accruing at a date any earlier than when they
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actual ly paid such fees would overconpensate them punish NAI CO
and not accurately reflect Plaintiffs’ damages. This court,
therefore, concludes that Texas’ s prejudgnent interest goals would
be better served by adopting the rule proposed by NAICO and
foll owed by Massachusetts in Sterilite. As such, the district
court abused its discretion in denying NAICOs notion, and we
remand the cause so that the district court may properly cal cul ate
and assess prejudgnent interest in accordance with the rule

announced her ei n.

CONCLUSI ON

Having carefully reviewed the record of this case, the
parties’ respective briefing and argunents, and for the reasons set
forth above, we AFFIRM the post-trial rulings of the district
court. However, we further conclude that the district court erred
in denying NAICOs notion to anend or alter the judgnent on the
i ssue of calculating prejudgnent interest. W therefore, REVERSE
that portion of the district court’s order and accordi ngly REMAND
this case for further proceedings not inconsistent with this
opi ni on.

AFFIRVED in part, REVERSED in part, and REMANDED
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