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PER CURI AM
During the six-week period between the entry of the district

court’s Menorandum Qpi nion and Order, Miurphy v. Fort Wrth

| ndependent School District, F. Supp.2d __, 2003 W 1961327

(N.D. Tex. Apr. 24, 2003), and the subm ssion of this appeal on
an expedited basis to our court, the high school senior, Terry
Carter, who is the subject of this appeal, graduated from high
school. His graduation noots this appeal. |f a claimbecones
moot after the entry of a district court’s judgnent and prior to
the conpletion of appellate review, we generally vacate the

judgnment and remand for dismssal. United States v. Minsi ngwear,

Inc., 340 U. S. 36, 39 (1950) (observing that, where a case has
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becone noot on appeal, “[t]he established practice . . . is to
reverse or vacate the judgnent below and remand with a direction
to dismss”). Vacatur of the lower court’s judgnent is warranted
only where noot ness has occurred through happenstance, rather

t han through voluntary action of the losing party. See Arizonans

for Oficial English v. Arizona, 520 U. S. 43, 71 (1997) (“Vacatur

is in order when nootness occurs through happenstance —-
circunstances not attributable to the parties.”). Because the
plaintiff’s clains for declaratory and injunctive relief have
becone noot through happenstance, we vacate the district court’s
j udgnent and injunction.

On a related subject, whether the plaintiff is entitled to
an attorney’s fee for this appeal, we have held repeatedly that
“a determ nation of nootness neither precludes nor is precluded
by an award of attorneys’ fees. The attorneys’ fees question
turns instead on a wholly independent consideration: whether

plaintiff is a ‘prevailing party.’” Doe v. Mrshall, 622 F.2d

118, 120 (5th G r. 1980). The plaintiff is clearly the
prevailing party and is entitled under 42 U.S.C. § 1988 (2000) to
a reasonable attorney’'s fee. |If the parties are unable to agree
on the anount of such fee, the plaintiff shall submt an
appropriate affidavit of counsel, the defendant shall have an
opportunity to respond, and the court will determ ne the anobunt
payabl e to counsel for the plaintiff.

The judgnent and injunction entered by the district court is
VACATED by reason of nootness. The defendant is ORDERED to pay a

reasonable attorney’s fee for this appeal, the anmount to be



No. 03-10415
-3-

determ ned by the court if the parties are unable to agree.



