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Mark Elliott Smth was charged in a two-count indictnent with
mail fraud, in violation of 18 U S C. § 1341 (Count One), and
interstate transportation of a stolen car, in violation of 18
US C 8§ 2312 (Count Two). In Novenmber 1999, Smth net Deanna
MIller in an internet chat room convinced her that he |oved her,
and sent her three $10,000 checks drawn on an invalid account.
M Il er deposited one of the checks and, a week later, Smth, who
had cone to lowa from Texas to visit her, took her shopping for a
car. MIller made a $5,000 down paynent on a $25,000 BMW and
fi nanced the renaining bal ance. Smth persuaded her to let him

drive the new BMVWback to Texas with the fal se representation that



he would return. MIller later realized that the checks Smth had
given her were worthless, and she reported the BMN st ol en.

Earlier, in June 1999, Smth net Margie Jane H ||l of Cal dwell,
| daho, in an internet chat room and began a relationship with her
that she believed was romantic. In Cctober 1999, Smth sent a
fraudul ent $10, 000 check to Hill via U S. nmail and H Il deposited
it. Smth then told her that he had underestimated his bills and
asked her to wire him$700 in cash. Although she was unable to do
so until the $10,000 check cleared, Hll, believing the noney to be
in her account, spent nore than $7,000 on food and clothing for
hersel f and her children and grandchil dren.

Smth pleaded guilty to Count One of the indictnent, pursuant
to a witten plea agreenent. After initially accepting it, the
district court later rejected the agreenent after the presentence
report (PSR) was prepared. The PSR explained that Smith routinely
met wonmen on internet chatroons with the intent to defraud them
Smth described hinself as a “con man” and adm tted that he has
been “conni ng” wonen for over 11 years, averagi ng one woman every
three nonths but occasionally juggling as many as five wonen at a
tinme. The PSR detailed Smth's extensive crimnal history,
i nvol ving 20 years’ worth of convictions and probation revocations
arising out of persistent theft, forgery, and fraud.

After review ng the PSR, the district court contacted counsel
toinformthemthat it was inclined to reject the plea, stating:

This defendant is a one-man crine wave.
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Apparently he has absolutely no renorse for
his crimnal conduct. . . . | don't think
anything is going to work with this defendant
other than an extrenely long [] term of
i npri sonment .

An upward departure in this case, if the
statutory sentencing permssible [sic] would
allowit to 10 or 15 years, would be entirely
appropriate under the facts of this case.
And, of course, that wouldn’t be permtted if
| were to accept the plea agreenent and
sentence on the basis of the offense of
convi ction, which has a five-year nmaxi nmum

The district court noted that a plea of guilty to Count Two,
interstate transportation of a stolen vehicle, would entail a
hi gher statutory maxinmum and it expressed concern that the
Governnment intended to dismss that count. The CGover nnent
responded that it did not oppose rejection of the plea and that it
had only agreed to dismss Count Two in an effort to “nove the
case.”

The district court thereafter rejected the plea agreenent,
explaining that “[i]n ny view, a sentence that could be inposed
pursuant to your plea agreenent would not neet the objectives of
sent enci ng.” Smith then withdrew his plea. He subsequently
pl eaded guilty to Count Two, pursuant to a witten plea agreenent.
An anended PSR was prepared, which determned Smth's of fense | evel
to be 13 and his crimnal history points to be 29--putting hi mwell

into Crimnal Hi story Category (CHC) VI, the highest category--

subjecting him to a gquidelines range of 33 to 41 nonths’



inmprisonment.! In addition to Smith's extensive crimnal history,
the PSR noted that Smth was under investigation in Texas for
havi ng passed $125, 000 in worthl ess checks in March 2000. Charges
were al so pending against Smth in Dallas for theft of nore than
$20, 000, arising out of his purchase of a 2000 Ford Expedition with
a fraudul ent $20, 000 check i n Novenmber 2001, as well as in Tarrant
County for passing $2,346.06 in “hot checks” in April 2001. Smith
received no crimnal history points for any of these charges.

The PSR i ndi cated that an upward departure woul d be warrant ed,
pursuant to U.S.S.G 8 4Al.3, because Smth is a habitual crim nal
who has not been deterred by probation or brief prison terns and
because his crimnal history category did not adequately reflect
the seriousness of his crimnal past or the likelihood that he w ||
commt future crinmes. Because his 29 total crimnal history points
reflected | arge-scale fraud cases simlar in nature to the instant
of fense, the PSR concluded that Smth's crimnal record “is
egregi ous and places hi moutside the ‘heartland of cases normally

seen by the Court.”

1 See U S.S.G Ch.5 Pt.A(Nov. 1998) (sentencing table). Although the Novenber
2002 guidelines were in effect at the tine of sentencing, the probation officer
had used the Novenber 1998 version of the sentencing guidelines when preparing
the PSR, having deternmined that the latter was in effect on the date the of fense
was conmtted. See U S.S.G 8 1B1.11(b)(1) (all owi ng use of guidelines in effect
at time offense was committed to avoid violation of ex post facto clause); but
see 18 U.S.C. § 3553(a)(4)(A) (directing use of guidelines in effect on the date
def endant i s sentenced). Neither party has objected to use of the 1998 version--
whi ch in any case does not differ in relevant part fromthe 2002 version--and we
refer to the former throughout. See Untied States v. Painter, 375 F.3d 336, 338
n.2 (5th Cr. 2004).



Smth objected to the PSR, asserting that an upward departure
was not warranted because his CHC of VI fully took into account his
crimnal past. He renewed his objection at sentencing and
presented the testi nony of both his ex-wife and his common-law w fe
to the effect that his problens arose out of his difficult
chil dhood and that he was a good nman who was needed and | oved by
his famly. Smth further asserted that, despite his crimna
past, an upward departure was not warranted because he had no
hi story of violence or drug use.

In February 2003, the district court overruled Smth’'s
objection, determning that his crimnal history score did not
adequately reflect the seriousness of his past conduct or the
i kelihood that he would commt other crinmes. The district court
stated that it had considered the different sentencing | evel s that
coul d be i nposed and concl uded that a sentence at the topnost | evel
was appropriate and would achieve the sentencing objectives of
puni shnment, deterrence, and i ncapacitation of the offender for the
protection of the public. It therefore sentenced Smth to the
statutory nmaxinmum of 120 nonths, followed by a three-year
supervi sed-release term and ordered him to pay $35,200 in
restitution. The district court inposed Smth's sentence to run
consecutively to any state or federal sentence he m ght receive.

Smth tinely appeal ed.



We first address whether the district court erred in rejecting
the initial plea agreenent to Count One of the indictnent. e
conclude that it did not.

A district court’s rejection of a plea agreenent is revi ewed
for an abuse of discretion.? A district court “abuses its
discretionif it bases its decision on an error of lawor aclearly
erroneous assessnent of the evidence.”?

Rule 11 of the Federal Rules of Crimnal Procedure provides
that the district court may accept or reject a plea agreenent.*

Rule 11 does not Iimt a district court’s discretion in rejecting

2 See United States v. Crowell, 60 F.3d 199, 205 (5th CGr. 1995); United States
v. Foy, 28 F.3d 464, 472 (5th Cr. 1994); see also Santobello v. New York, 404
U S. 257, 262 (1971) (determ ning that a defendant has no absolute right to have
aguilty plea accepted and that “[a] court nay reject a plea in exercise of sound
judicial discretion”).

8 United States v. Mann, 161 F.3d 840, 860 (5th G r. 1998).

4 See FED. R CRM P. 11(e)(3)-(4). The Federal Rules of Criminal Procedure were
amended effective Decenber 1, 2002. Because Smith’'s plea was rejected and
withdrawn in Cctober 2002, citations to Rule 11 are to the version then in
effect. At that tinme, Rule 11(e)(3)-(4) provided, in relevant part:

(3) Acceptance of a Plea Agreenent. If the court
accepts the plea agreenent, the court shall informthe
defendant that it wll enbody in the judgnent and
sentence the disposition provided for in the plea
agreenent .

(4) Rejection of a Plea Agreenent. |f the court rejects
the plea agreenment, the court shall, on the record,

informthe parties of this fact, advise the defendant
personal Iy in open court or, on a showi ng of good case,
in canera, that the court is not bound by the plea
agreenent, afford the defendant the opportunity to then
wi t hdraw t he pl ea, and advi se the defendant that if the
def endant persists in a guilty plea or plea of nolo
contendere the disposition of the case nmay be |ess
favorably to the def endant than that contenpl ated by t he
pl ea agreenent.

FED. R CRM P. 11(e).



a plea agreenent.® A district court may properly reject a plea
agreenent based on the court’s belief that the defendant would
receive too light of a sentence.® Under the guidelines, a court is
counseled to reject the plea agreenent if it determnes that
accepting the plea agreenent will underm ne the statutory purposes
of sentencing or the sentencing guidelines.” Mbreover, a court is
wel | -advised to reject a plea agreenent that dism sses a charge if
it finds that the remaining charges do not adequately reflect the
seriousness of a defendant’s actual offense behavior.?

The district court did not abuse its discretion in rejecting
the initial plea agreenent after reviewing the PSR The PSR
indicated that Smth had an extensive history of theft, fraud, and
forgery convictions, with outstanding and/or uncharged crimna
conduct involving eight nore wonen and $147, 000. The district
court did not abuse its discretion in concluding that the plea
agreenent did not adequately reflect the seriousness of the
of fense, was unduly lenient, and woul d not neet the objectives of

sentencing given Smth's extensive crimnal history, persistent

SFEeD. R CGRM P. 11(e)(4). The district court in the present case took the steps
necessary to conply with this rule.

6 See Crowel |, 60 F.3d at 205-06; Foy, 28 F.3d at 472; United States v. Bean, 564
F.2d 700, 704 (5th Gir. 1977).

" See U S.S.G § 6Bl.2(a), p.s.

8 See id.; United States v. Mzell, 88 F.3d 288, 291 (5th Cr. 1996); Crowell,
60 F.3d at 206; Foy, 28 F.3d at 473.



crimnal conduct, and |arge nunber of victins.®
B

Smth' s argunent that the district court inproperly engaged in
pl ea negotiations is equally unavailing. Because Smth raised this
argunent for the first tinme on appeal, we reviewit only for plain
error. |n order to establish plain error, Smith nust show (1)
error, (2) that is clear or obvious, and (3) that affects
substantial rights. ““1f all three conditions are net an
appellate court may then exercise its discretion to notice a
forfeited error but only if (4) the error seriously affects the
fai rness, integrity, or public reputation of j udi ci al
proceedi ngs. ' " 12

A district court is absolutely prohibited from participating
in plea negotiations.®® 1In United States v. Mles, we held that

“Rule 11 requires that a district court explore a plea agreenent

® See Crowell, 60 F.3d at 205-06 (concluding district court did not abuse its
discretion in rejecting plea agreenent as unduly |enient given |arge nunber of
victinse and protracted course of fraudulent activity); see also US S G §
6Bl1.2(a), p.s.

10 See United States v. Calverley, 37 F.3d 160, 162-64 (5th Cir. 1994) (en banc);
see also United States v. Infante, 404 F.3d 376, 394 (5th Cr. 2005); United
States v. Mares, 402 F.3d 511, 520 (5th Cr. 2005), petition for cert. filed,
(U.S. Mar. 31, 2005) (No. 04-9517).

1 Infante, 404 F.3d at 394; Mares, 402 F.3d at 520; United States v. Vasquez,
216 F.3d 456, 459 (5th Gr. 2000) (citing United States v. O ano, 507 U S. 725,
732-35 (1993)).

12 Mares, 402 F.3d at 520 (quoting United States v. Cotton, 535 U S. 625, 631
(2002)).

¥ FeED. R CGRM P. 11(e)(1) (“The court shall not participate in any di scussions
between the parties concerning any such plea agreenent.”); United States v.
Mles, 10 F.3d 1135, 1139 (5th Cir. 1994).
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once disclosed in open court; however, it does not |icense
di scussion of a hypothetical agreement that it may prefer.”
Simlarly, in United States v. Crowell, we expl ai ned that

al though the district court may state its

reasons for rejecting a plea agreenent, it may

not also suggest the plea agreenents that

woul d be acceptable. Wen a court goes beyond

provi di ng reasons for rejecting the agreenent

presented and comments on the hypothetical

agreenents it would or would not accept, it

crosses over the line established by Rule 11

and becones involved in the negotiations.?®

The fact that the parties rely on the district court’s
coments in fashioning a subsequent plea agreenent is not
determ native of whether the district court engaged in plea
negoti ations.® Rather, when evaluating a district court’s conments
concerning a plea agreenent, “[t]he proper inquiry is whether the
district court was actively evaluating a plea agreenent, as the
court is required to do, or whether the court is suggesting an
appropriate accommodation for a subsequent plea agreenent,
sonething this court found prohibited in Mles.”?'
The district court did not engage i n pl ea negotiations when it

rejected Smth's initial plea. I nstead, as explained above, it

properly stated its reasons for rejecting the plea agreenent.

Smth' s argunent that the district court effectively engaged in

14 Mles, 10 F.3d at 1140.
15 Crowell, 60 F.3d at 203.
16 | d. at 204.

7 d.



pl ea negotiations by stating that it felt constrained by the
statutory maxi num of the proposed initial plea is without nerit.
The district court nmerely expressed its concerns wwth the initial
pl ea agreenent. It did not dictate the outcone of any subsequent
pl ea negotiations, nor didit specifically state that it would only
accept a plea to Count Two. Because the district court neither
interfered with ongoing plea negotiations, as in Crowell, nor
speci fi ed what pl ea agreenent woul d be acceptable, as in Mles, it
did not run afoul of Rule 11(e)(1).!® Consequently, Smth has not
denonstrated any error, plain or otherw se, under Rule 11(e)(1).
C

In a supplenental brief filed subsequent to Blakely wv.
Washi ngton,?® Smth argues that his Sixth Anendnent rights were
violated by the district court’s upward departure based upon
conduct to which Smth did not plead guilty and for which Smth was
not convicted. United States v. Booker, ?2° deci ded whi |l e the present
case was pending on direct appeal, applies.? Because this issue

was raised for the first tinme on appeal, our review is again for

8 See United States v. Jeter, 315 F.3d 445, 449 (5th Gr. 2002).
19 542 U S. 296 (2004).

20 125 S.Ct. 738 (2005) (holding mandatory application of federal sentencing
guidelines runs afoul of Sixth Amendnent and excising both 18 U S C
§ 3553(b) (1), which nmade guidelines mandatory, and 18 U.S.C. 8§ 3742(e), which
governed standards of review and referred to 8 3553(b)(1)).

22 1d. at 769 (“[We nust apply today' s holdings--both the Sixth Amendnent
hol di ng and our renedial interpretation of the Sentencing Act--to all cases on
direct review” (citing Giffith v. Kentucky, 479 U S. 314 (1987))).

10



plain error.??

Smth has not denponstrated that his substantial rights were
affected; there is no indication in the record that the district
court would have inposed a |ower sentence if the guidelines had
been advisory at the tine.? Indeed, it is plain that the district
court judge woul d not have given a | esser sentence, given the stern
statenents and discretionary upward departure to the statutory
maxi mum  Smth’'s Booker challenge fails.

D

Finally, we turn to Smth' s argunent that the district court
erred in upwardly departing fromthe guidelines to the statutory
maxi mum  This argunent also fails to persuade.

Prior to 2003, our review of departure decisions was for abuse

22 Infante, 404 F.3d at 394; Mares, 402 F.3d at 520.

23 See Infante, 404 F.3d at 394-95; Mares, 402 F.3d at 522; see also United
States v. Creech, 408 F.3d 264, 272 (5th Cr. 2005); cf. United States v.
Pennel |, 409 F.3d 240, 245-46 (5th Gr. 2005).
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of discretion,? pursuant to 8§ 3742(e).? |In April 2003, Congress
amended § 3742(e), altering our standard of revieww th respect to
t he departure decision to de novo.? Under this schene, while the
decision to depart was reviewed de novo, the degree of departure
was still reviewed for abuse of discretion.? Then, in January

2005, the Suprene Court in Booker excised § 3742(e), ?® leaving the

24 See Koon v. United States, 518 U.S. 81, 91 (1996) (“The appellate court should
not revi ew the departure de novo, but instead shoul d ask whet her the sentencing
court abused its discretion.”); id. at 100 (noting that just because “a departure
decision, in an occasional case, may call for a legal determ nation does not
nean, as a consequence, that parts of the review nmust be | abel ed de novo while
other parts are |abeled an abuse of discretion” and pointing out that this
unitary abuse-of-discretion standard “includes review to deternmine that the
di scretion was not guided by erroneous |egal conclusions”); United States v.
Hefferon, 314 F.3d 211, 227 (5th Cr. 2002) (“We review the district court’s
decision to depart upward for abuse of discretion and shall affirm an upward
departure if (1) the district court gives acceptable reasons for departing, and
(2) the extent of the departure is reasonable.”); United States v. Harris, 293
F.3d 863, 871 (5th Gr. 2002) (“We reviewa district court’s departure fromthe
range established by the Guidelines for abuse of discretion. . . ."); see also
United States v. Ashburn, 38 F.3d 803, 807 (5th Cir. 1994) (en banc).

% 18 U.S.C. § 3742(e) (1994) read in relevant part:

Consi deration. --Upon review of the record, the court of
appeal s shall determ ne whether the sentence . . . (3)
is outside the applicable guideline range, and is
unr easonabl e, having regard for--

(A) the factors to be considered in
inmposing a sentence, as set forth in
chapter 227 of this title [§ 3551 et seq.];
and

(B) the reasons for the inposition of the
particul ar sentence, as stated by the
district court pursuant to the provisions
of section 3553(c)

26 prosecutorial Renedies and Other Tools to End the Exploitation of Children
Today Act of 2003 (PROTECT Act), Pub. L. No. 108-21, § 401(d), 117 Stat. 650, 670
(Apr. 30, 2003); see Painter, 375 F.3d at 338; United States v. Bell, 371 F.3d
239, 242-43 (5th Gr. 2004); United States v. Lee, 358 F.3d 315, 326 (5th Gr.
2004) .

27 Bell, 371 F.3d at 242-43.

% 125 S. Ct. at 764.
12



appel l ate courts to review sentences for “reasonabl eness.”?® The
Court explained that it was essentially returning to the standard
of review provided by the pre-2003 text, which directs us “to
determ ne whether the sentence ‘is unreasonable’ with regard to

§ 3553(a).”"3% Section 3553(a)3 remmins in effect, and its factors

29 1d. at 765-66; Mares, 402 F.3d at 518.
30 Booker, 125 S. Ct. at 765.

31 18 U.S.C. § 3553(a) reads:

(a) Factors to be considered in inposing a sentence.--The court
shal | inpose a sentence sufficient, but not greater than necessary,
to conply with the purposes set forth in paragraph (2) of this
subsection. The court, in determning the particul ar sentence to be
i nposed, shall consider--

(1) the nature and circunstances of the offense and the
hi story and characteristics of the defendant;

(2) the need for the sentence inposed--

(A) to reflect the seriousness of the
of fense, to pronote respect for the |aw,
and to provide just punishment for the
of f ense;

(B) to afford adequate deterrence to
crimnal conduct;

(© to protect the public from further
crinmes of the defendant; and

(D) to provide the defendant wth needed
educational or vocational training, nedica
care, or other correctional treatnment in
the nost effective manner

(3) the kinds of sentences avail abl e;

(4) the kinds of sentence and the sentencing range
established for . . . the applicable category of offense
comitted by the applicabl e category of defendant as set
forth in the guidelines . . .;

(5) any pertinent [sentencing guidelines] policy
st at enent ;

(6) the need to avoid unwarranted sentence disparities
among defendants with simlar records who have been

13



gui de us in determ ning whether a sentence is unreasonabl e. 32

W explained, in United States v. Mares, that where the
sentenci ng judge, in the exercise of discretion, inposes a sentence
“wthin a properly <calculated CQuideline range, in our
reasonabl eness review we will infer that the judge has considered
all the factors for a fair sentence set forth in the Guidelines”
and that “it wll be rare for a reviewing court to say such a
sentence is ‘unreasonable.’”33 In Mares, we included in such
“Qui delines sentences” a “sentence that has been adjusted by
applying a ‘departure’ as allowed by the Guidelines.”* |If the
district court decides to i npose a “non-Qui deline sentence,” a nore
t horough expl anation is required.?3°

The district court first determ ned the applicabl e guidelines
range to be 33-41 nonths, and there is no challenge before us to
this determ nation. At the sentencing hearing, the court then
explained its reasons for departing fromthe guidelines range to a
sentence of 120 nonths, the statutory maxi num as foll ows:

Section 4Al.3 of the guidelines provides
that if reliable information indicates that

found guilty of simlar conduct; and

(7) the need to provide restitution to any victins of
t he of fense.

32 Booker, 125 S. Ct. at 766; see also Mares, 402 F.3d at 519.
33 402 F.3d at 5109.

% Mares, 402 F.3d at 519 n.7; see also United States v. Angel es- Mendoza, 407
F.3d 742, 754 & n.26 (5th Cir. 2005).

35 Mares, 402 F.3d at 519.
14



the crimnal hi story category does not
adequately reflect the seriousness of the
defendant’s past <crimnal conduct or the
likelihood that the defendant wll commt
other crinmes, the Court may consider inposing
a sentence departing from the otherw se
appl i cabl e gui del i ne range.

Based on that provision, | think there
should be a departure in this case and a
significant departure. Rel i abl e information
the Court has clearly indicates that the
crimnal history category in this case does
not adequately reflect the seriousness of this
defendant’s past crimnal conduct or the
i kelihood that he will commt other crines.

|’ ve considered the different |evels of
sentencing that can be inposed and |’ve
concluded that a sentence at the top of the
statutory sentence would be the appropriate
sentence in this case, taking into account al
t he objectives of sentencing.

Therefore |1’m ordering, adjudging, and
decreeing that the defendant be commtted to
the custody of the Bureau of Prisons to serve
a termof inprisonnent of 120 nonths. As |’ve
i ndicated, that sentence is a departure from
the guideline range pursuant to U S S G
Section 4A1. 3. The defendant is a habitua
crimnal who has not been deterred by
probation or parole, supervision, brief jai
terns, or prison sentences. He has
established a pattern of crimnal |ivelihood.
There is reliable information that the
Crimnal Hi story Category VI classification
does not adequately reflect the seriousness of
the defendant’s past crimnal conduct or the
i kelihood that he will commt other crines.

He has a total of 29 crimnal history
poi nts which reflect |arge-scale fraud cases,
simlar in nature to the instant offense. The
defendant’s crimnal record is egregious and
pl aces him outside the heartland of cases
normal ly seen by the Court. And | have noved

15



incrementally down the Crimnal Hi story
Category VI and determ ned that a sentence of
120 nonths, the statutory maxi num sentence
that can be inposed, will achieve the Court’s
sent enci ng obj ecti ves of puni shnent ,
deterrence, and i ncapacitation of the of fender
for the protection of the public.

The district court duly followed the direction given by the
policy statenent in U S. S.G 8 4A1.3 for upward departures froma
CHC of WVI.36 Smith acknow edges that a sentencing judge may
upwardly depart from the guidelines range “when the crimnal
hi story category significantly under-represents the seriousness of
the defendant’s crimnal history or the I|ikelihood that the
defendant will commt further crines”®--precisely the basis of the
district court’s sentence here. The district court’s explanation

is adequate.®® W are persuaded, guided by the factors in 8§

% See U.S.S.G § 4A1.3, p.s.; see also Ashburn, 38 F.3d at 809; United States
v. Lanbert, 984 F.2d 658 (5th Cr. 1993) (en banc).

% U S S.G § 4A1.3, p.s.

%8 There is no challenge before us to the adequacy of the district court’s
witten explanation as such, and we confine our inquiry to the explanation given
at the sentencing hearing. In the witten judgnent, the explanation for
departure consisted of a single line: “The sentence was an upward departure for
the reasons stated fromthe bench at the sentencing hearing.” United States v.
Smith, No. 4:02-CR081-A(01), at *5 (N.D. Tex. Feb. 12, 2003) (judgnent)
(McBryde, J.).

A district court is required to explain the reasons for its sentence in
open court, and, per the PROTECT Act, which took effect after the judgnment inthe
present case, a district court nust also provide its reasonsinits witten order
of judgnent when the sentence is outside the rel evant guidelines range. See 18
U S.C. § 3553(c); PROTECT Act, Pub. L. No. 108-21, § 401(c), 117 Stat. 650, 669-
70 (adding writing conponent to 8 3553(c)); see also Painter, 375 F.3d at 338 n. 1
(PROTECT Act applies retroactively to cases on direct review) (citing Bell, 371
F.3d at 241-42). This requirenment survives Booker. See Mares, 402 F.3d at 519
n. 8.

W note that in United States v. Lee, we affirnmed an upward-departure
sentence by the sanme judge as in the present case, pursuant to a witten judgnent
i ssued within days of the present case, and containing an identical explanation
for the departure. See No. 4:01-CR-015-A(01), at *4 (N.D. Tex. Feb. 3, 2003)
(judgment) (McBryde, J.) (“The sentence was an upward departure for the reasons

16



3553(a), that the sentence inposed was reasonable for the reasons
given by the district court.?

Smth points to the fact that his sentence was increased from
a gui delines maxi numof 41 nonths up to 120 nont hs--an i ncrease of
nearly 300%and a magni tude of sone 79 nont hs--as evi dence that the
sentence is “severe.” This tact is wunavailing, as we have
previ ously uphel d conparabl e i ncreases, in terns of both percentage
and magni tude.* That Smth has no history of “drug or al cohol use
or abuse and no i ncidents of viol ence”--another argunent pressed by
Smth--likew se does not indicate here that the sentence was
unreasonabl e, especially in light of the reasons given by the
district court.* W further note that Smith's 29 crimnal history

points are nore than double the 13 points that were required for a

stated fromthe bench at the sentencing hearing.”), aff’d, 358 F. 3d 315, 326 (5th
Cr. 2004); see also Bell, 371 F.3d at 243 n.12; cf. United States v. Andrews,
390 F.3d 840, 850 (5th Cir. 2004).

% See 18 U.S.C. § 3553(a).

40 See United States v. Daughenbaugh, 49 F.3d 171, 174-75 (5th Gr. 1995)
(affirmng departure from guidelines maxi mum of 71 nonths to sentence of 240
nont hs, an increase of 338% or 169 nonths); United States v. Rosogie, 21 F.3d
632, 633-34 (5th Gr. 1994) (departure from guidelines maxi nrumof 37 nmonths to
sent ence of 150 nonths, an increase of over 400% or 113 nonths, is reasonable).

41 See Rosogie, 21 F.3d at 634 (affirmng, with no indication that Appellant had
aviolent crimnal history, significant upward departure as reasonabl e gi ven t hat
“Appel I ant’ s deceptive, fraudul ent of fenses and cri m nal history were of the kind
and to the degree that were not adequately taken into consideration by the
sentenci ng guidelines,” that Appellant’s crimnal history points were al nost
doubl e those necessary for CHC VI, and that “Appellant presented a high risk of
reci di vi smand nothing short of incarceration . . . stopped himfromcommtting
additional crines”).
17



CHC of VI.* As we have previously explained, although a CHC of VI
“I's the highest <crimnal history category, the sentencing
gui del i nes nonet hel ess contenpl ate that ‘there may, on occasi on, be
a case of an egregious, serious crimnal record in which the
guideline range for Ctimnal H story Category VI is not adequate to
reflect the seriousness of the defendant’s crimnal history.’”4
In short, we are persuaded that the sentence was reasonabl e.
1]
For the foregoi ng reasons, the judgnent of the district court

i s AFFI RMVED.

42 See Rosogie, 21 F.3d at 634 (affirmng upward departure as reasonable and
noting that “Appellant’s crimnal history points were alnost double those
necessary for category VI”); see also Lee, 358 F.3d at 328 (affirm ng upward
departure, noting that defendant’s 21 crimnal history points were eight nore
than that required for CHC VI); Daughenbaugh, 49 F.3d at 175 (affirm ng upward
departure, noting Appellant’s crimnal history score was nearly tw ce that
required for CHC VI).

4 Lee, 358 F.3d at 328 (quoting U S.S.G § 4A1.3, p.s.).
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