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District Judge.

DENNI'S, G rcuit Judge:

Local Union No. 898 of the International Brotherhood of
Electrical Wrkers (“the Union”) appeals the district court’s
judgnent refusing to enforce an arbitration award against XL

El ectric, Inc. W affirm

BACKGROUND

"District Judge of the Northern District of Texas, sitting
by desi gnati on.



In August 1994, XL Electric signed a Letter of Assent-A a
pre-hire agreenent all owed under section 8(f) of the National Labor
Rel ations Act (“NLRA’), with the Red River Valley Chapter of the
Nat i onal El ectri cal Contractors Association (“Red R ver”)
authorizing it to act as XL Electric's representative for
collective bargaining with the Union. The Letter of Assent-A
(“Letter”) was effective from June 1, 1997 to May 31, 2000 and
bound XL El ectric to the I nside Agreenent (“Agreenent”) between Red
Ri ver and the Union. The Letter provided that it would remain in
effect until termnation by witten notice to Red River at |east
150 days prior to the current anniversary date of the Agreenent,

whi ch was May 31, 2000.

The Agreenent contained an interest arbitration clause that
provided for the tinely subm ssi on of unresol ved negoti ation i ssues

to arbitration. This clause stated:

Unr esol ved i ssues i n negotiations that remain on the 20"
of the nonth preceding the next regular neeting for the
Council on I ndustrial Relations, may be submtted jointly
or unilaterally by the parties to this Agreenent to the
Counci | for adjudication prior to the anniversary date of
t he Agreenent.

Agreenent at § 1.02.

On Novenber 12, 1999, nore than 150 days prior to the
anni versary date, XL Electric sent a letter to Red River and the
Union stating, “This letter is to informyou that we will not be

bound by any new agreenents entered i nto bet ween NECA and t he | BEW



W will negotiate our own agreenent.” This letter also included
several proposals and terns that XL Electric wanted to negoti ate.
The parties continued to exchange proposals in an attenpt to reach

a new agreenent.

The parties never reached a new agreenent, and on July 10,
2000, XL Electric sent the Union a letter informng it that their
rel ati onshi p had ended on June 1, 2000 when the Letter of Assent-A
had expired. Before the Letter’s expiration, XL El ectric abi ded by
the ternms of the Letter by payi ng the wage and benefits required by
the Agreenent. After the Letter expired, XL Electric began hiring
enpl oyees not referred fromthe Union hiring hall and changed the
wages and benefits it paid. In addition, Dean Hunt, the XL
Electric Vice President, told its electricians that they would no

| onger be receiving benefits under a union contract.

| n August 2000, the Union submtted the unresolved issues
between itself and XL Electric to the Council on Industrial
Relations (“CIR'), the interest arbitration panel for the
el ectrical contracting industry, pursuant to the interest
arbitration clause. On August 15, 2000, the CIR found that
al though XL Electric foll owed the proper procedure for term nating
the Letter, it did not properly termnate the Agreenent.
Accordingly, the CIR held that XL Electric was bound by a new
| nsi de Agreenent, which was effective fromJune 1, 2000 to May 31,

2003. Although XL Electric challenged the finding, the CIR issued



this as its final decision.

When XL El ectric refused to be bound by the CI R decision, the
Union filed the present suit on June 25, 2001, to enforce the terns
of the interest arbitration award under section 301 of the NLRA
After a bench trial, the district court denied the Union’s request
for enforcenment on Novenber 26, 2002. The district court concl uded
that XL Electric was not bound by the interest arbitration clause
after the Letter expired on May 31, 2000. The court therefore held
that the panel award was not enforceable. The Union tinely

appeal ed.

ANALYSI S
St andard of Revi ew

In reviewing a district court’s decision on whether the
parties agreed to submt their dispute to arbitration, we accept
findings of fact that are not "clearly erroneous" but review
questions of |aw de novo. First Options v. Kaplan, 514 U S. 938,

947-48 (1995).
The question of arbitrability is a question for the court.

The threshold, and in this case determ native, question is
whet her this di spute was subject to a valid agreenent to arbitrate.
As the district court noted, the question of arbitrability is a
question for the court. See Litton Fin. Printing Div. v. NLRB, 501

U S 190, 208-09 (1991) (“Wiether an enployer is contractually



required to arbitrate a dispute is a matter to be determ ned by the
court, and a party cannot be forced to ‘arbitrate the arbitrability
question.’”) (citing AT&T Technologies, Inc. v. Communications
Wor kers, 475 U. S. 643, 651 (1986)). This is true even if answering
the arbitrability question requires a construction of the contract.

| d.

The Uni on conversely argues that we are instead faced with a
question of tineliness, which is a procedural question properly
decided by the arbitrator. The Union cites a nunber of cases for
the proposition that procedural issues should be decided by the
arbitrator. See, e.g., John Wley and Sons, Inc. v. Livingston
376 U S. 543 (1964); Ql, Chemcal & Atomc Wrkers Int’l Union
Local 4-447 v. Chevron Chem Co., 815 F.2d 338 (5th Cr. 1987);
Local No. 406, Int’l Union of Oper. Eng’'rs v. Austin Co., 784 F.2d
1262, 1264-65 (5th Gr. 1986); Al abama Power Co. v. Local Uni on No.
391, IBEW 612 F.2d 960 (5th Cr. 1980); GCeneral Drivers,
War ehousenen & Helpers, Local Union 89 v. Mwog Louisville
War ehouse, 852 F.2d 871 (6th Cr. 1988). The Union attenpts to
classify the present situation as presenting a tineliness issue
that is thus procedural and should have been determ ned by the

arbitrator.

But the cases relied on by the Union are distinguishable

because t hose cases all concern grievances submtted to arbitration



pursuant to a valid collective bargaining agreenent. In those
cases, the courts determned that there was a valid agreenent to
arbitrate the grievance at issue. The “procedural question”
generally within the province of the arbitrator refers to the
question of whether the union properly followed the requirenents
for invoking arbitration under the valid collective bargaining
agreenent . Here, by contrast, we are faced with the threshold
question of whether there is a valid agreenent in place under which
the Union’s grievance can be arbitrated. As noted above, this
arbitrability question is a question for the court. The fact that
the inquiry involves timng does not autonmatically classify it as
a procedural question within the province of the arbitrator. Thus,
the district court did not err in undertaking an analysis of
whet her the dispute between XL Electric and the Uni on was subj ect

to the Agreenent.

The arbitration clause only provided for issues to be submtted to

arbitration while the Agreenent was effective.

Agai n, section 1.02(d) of the Agreenent provided: “Unresolved

i ssues in negotiations ... may be submtted ... by the parties to
this Agreenent to the Council for adjudication prior to the
anni versary date of the Agreenent.” Because the arbitrator found

that the Agreenent was not termnated, the arbitrator concluded
that this agreenent to arbitrate was in effect when the Union

subm tted the unresol ved issues to arbitration in August of 2000.



Conversely, because the district court determned that the
Agreenent was termnated no later than May 31, 2000, the district
court concluded that under the plain terns of the arbitration
provi sion the parties could not submt clains to arbitration after

t hat dat e.

The Uni on contends that the district court’s construction of
this provision was incorrect. The Union argues that because the
arbitration provision was perm ssive, not nmandatory, it was not
required to submt clainms to arbitration prior to the anniversary
date of the Agreenent. This argunent is not persuasive. The
di scretionary nature of the provision sinply conveys that the
parties are not required to arbitrate if they do not choose to do
so. It does not nean that the tine limtation within the provision
is irrelevant. Accordingly, the question of whether there is an
agreenent to arbitrate depends on whether the Agreenent was

t er m nat ed.

The Union has nade no argunent challenging the district court’s
conclusion that the Agreenent expired before the Union submtted

the unresol ved negotiation issues to arbitration.

The district court held that both the Letter and t he Agreenent
were termnated no later than May 31, 2000. The arbitrator found
that although XL Electric properly termnated the Letter, it did
not properly term nate the Agreenent. The arbitrator did not

explain the basis for this determnation beyond mneking the



conclusory statenent that the requirenents of Sections 1.02(a) and
1.02(f) had not been fulfilled. And on appeal the Union has only
argued that the question at hand was a procedural question to be
answered by the arbitrator. The Union has not nade any argunent
chal l enging the nerits of the district court’s ultimte concl usion
that the Agreenent was properly term nated. The Union thus waived
any argunent along those lines, Yohey v. Collins, 985 F.2d 222,
224-25 (5th Cr. 1993), and the district court’s conclusion that
the Agreenent had expired stands. Because the Agreenent and by
extension the arbitration provision expired before the Union
submtted the renegotiation issues to arbitration, the dispute was
not arbitrable. W therefore AFFIRMthe judgnent of the district

court refusing to enforce the arbitration award.

CONCLUSI ON

Because the question of arbitrability was properly a question
for the district court and the district court’s conclusion that the
Agreenent, including the arbitration provision, term nated has not
been chal l enged, we AFFIRM the district court’s judgnent refusing

to enforce the arbitrati on award.



