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This is an application for a certificate of appealability by
Ri cky Eugene Morrow, a Texas death row inmate, seeking to appeal
the decision of the federal district court denying habeas relief
and refusing a COA. Mrrow raises three contentions. First, he
argues that the district court erred in denying an evidentiary
heari ng and presum ng the findings of the State habeas court to be
correct even though it held no hearing. Second, he asserts that

the state habeas court commtted constitutional error in rejecting



his claimthat the state suppressed FBI and Dallas police reports
of interviews with prosecution witnesses. Third, he urges that the
district court erred in rejecting his claimthat his counsel was
ineffective at the guilt-innocence phase of his trial. W grant
the request for a COA on the Brady clains and ultimately affirm
their denial on the nerits. W deny a COA on the renmai ning clains.
I

Morrow was convicted of capital nurder by a jury in Dallas
County, Texas, in 1983 and sentenced to death. That conviction was
reversed on appeal.! He was tried again with the sane result.
This second conviction was affirnmed on appeal.? Mrrow filed his
state habeas petition on October 21, 1996, suppl enented on January
26, 1999. Because the judge who presided at the trial had retired,
the habeas case was assigned to a visiting judge who denied a
request for an evidentiary hearing and recommended deni al of relief
upon the record as supplenented by affidavits and docunents, a
recomendati on accepted by the Court of Crinmnal Appeals.?
Morrow s federal petition followed on Septenber 13, 2000. The
federal magi strate judge al so deni ed an evi denti ary hearing, and on

April 9, 2002, filed her recomendations. The district court in

! Morrow v. State, 753 S.W2d 372 (Tex. Crim App. 1988).

2 Morrow v. State, 910 S.W2d 471 (Tex. Crim App. 1995).

3 There was one exception. The Court of Crimnal Appeals did
not accept a finding by the trial court that Mirrow had wai ved his
claimof ineffectiveness because it was not properly briefed.
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turn adopted the sixty-five page report of the magistrate judge,
denying relief and a COA
|1
A
Unless a COAis granted, this Court |acks jurisdiction to hear
this appeal.* The standard is whether Mrrow “has nade a
substantial showing of the denial of a constitutional right.”®
This standard “includes showing that reasonable jurists could
debate whether (or, for that matter, agree that) the petition
shoul d have been resolved in a different manner or that the issues
presented were adequate to deserve encouragenent to proceed
further.”®
The COA determ nation “requires an overview of the clains in
t he habeas petition and a general assessnent of their nmerits” but
not “full consideration of the factual or |egal bases adduced in
support of the clains.”’
B
As for the merits, under section 2254(d), an application for

a wit of habeas corpus shall not be granted with respect to any

428 U.S.C. § 2253(c)(1)(A) (2001).

> 1d. 8§ 2253(c)(2); Barefoot v. Estelle, 463 U S. 880, 893
(1983); Dowthitt v. Johnson, 230 F.3d 733, 740 (5th Cir. 2000).

6 Slack v. MDaniel, 529 U S. 473, 483-84 (2000) (internal
quotations and citations omtted); Dowhitt, 230 F.3d at 740.

"Mller-El v. Cockrell, 123 S.C. 1029, 1039 (2003).



claimthat was adjudicated on the nerits in state court proceedi ngs
unl ess the adjudication of the claim

(1) resulted in a decision that was contrary to, or

involved an unreasonable application of, clearly

establi shed Federal |aw, as determ ned by the Suprene

Court of the United States; or

(2) resulted in a decision that was based on an

unreasonabl e determ nation of the facts in |ight of the

evi dence presented in the State court proceeding.?

The Suprene Court has explained that a state court decisionis
“contrary” to established federal law if the state court “applies
a rule that contradicts the governing law set forth in [the
Court’s] cases,” or confronts facts that are “materially
i ndi stingui shable” from a relevant Suprene Court precedent, yet
reaches an opposite result.® Alternatively, a state court
“unreasonably applies” clearly established federal law if it
correctly identifies the governing precedent but unreasonably
applies it to the facts of a particular case.!

A federal habeas court’s inquiry into reasonabl eness shoul d be
obj ective rather than subjective, and a court “may not issue the

wit sinply because that court concludes in its independent

judgnent that the relevant state-court decision applied clearly

8 28 U.S.C. § 2254(d) (2001).

 (Terry) Wllianms v. Taylor, 529 U S. 362, 405-06 (2000);
Her nandez v. Johnson, 248 F.3d 344, 346 (5th Cr.), cert. denied,
534 U. S. 1034 (2001).

10 Wllianms, 529 U. S. at 407-09; Hernandez, 248 F.3d at 346.



est abli shed federal |aw erroneously or incorrectly.” Rather,
federal habeas relief is only nerited where the state court
decision is both incorrect and objectively unreasonabl e. > However,
“an unreasonabl e application of federal law is different from an
incorrect application of federal law.”*® |n other words, habeas
relief is inappropriate when a state court, at a mninmm reaches
a “satisfactory conclusion.” This court has also held that it is
the state court’s “ultimate decision” that is to be tested for
reasonabl eness, “not every jot of its reasoning.”?®

Addi tional ly, section 2254(e)(1) also requires federal courts
to presune correct the factual findings of the state courts unl ess
the petitioner “rebut[s] the presunption of correctness by clear
and convi nci ng evi dence. "1t

C
For reasons we will explain, we deny Morrow s request for a

certificate of appealability on his claimthat the district court

1 Wllianms, 529 U. S. at 411; see al so Tucker v. Johnson, 242
F.3d 617, 620-21 (5th Cir.), cert. denied, 533 U.S. 972 (2001).

2 Wllians, 529 U.S. at 411; Martin v. Cain, 246 F.3d 471, 476
(5th Gr.), cert. denied, 534 U S. 885 (2001).

B WIllianms, 529 U. S. at 410.

14 1d. at 410-11 (citing Wight v. Wst, 505 U'S. 277, 287
(1992)).

1% Santellan v. Cockrell, 271 F.3d 190, 193 (5th G r. 2001),
cert. denied, 535 U S. 982 (2002).

16 28 U.S.C. § 2254(e)(1).



erred in denying an evidentiary hearing and in presum ng the state
court findings to be correct, as well as his claimof ineffective
assi stance of counsel. W grant the certificate for Morrow s cl ai m
that the State suppressed FBlI reports and interviews wth
prosecution witnesses. However, we reject this claimonits nerits
and affirmthe judgnent of the district court insofar as it denied
Morrow relief on this claim
1]

The federal district court described the robbery and nurder as

fol |l ows:

Trial testinony adduced the follow ng facts regarding t he
events at issue. In the late norning of January 19,
1982, Morrow and [Linda Ferguson Morrow] !’ proceeded to
a laundromat so that Ferguson could do their [|aundry
whil e Morrow went to a pawnshop to purchase a radio. He
| ater returned for Ferguson and they in turn went back to
the pawnshop ostensibly to purchase a tel evision. They
i nst ead purchased tw handguns — a smal l er .25 pistol and
a larger .38 revolver. After purchasing the weapons,
they proceeded to a mall to purchase anmmuniti on.

Ferguson and Morrow arrived at Metropolitan [ Savi ngs] at
around 4:15 p.m Morrow went inside the bank and
“started screaming and <cursing and hollering and
directing profanities at everyone in the bank and
demandi ng t he noney.” Joena Bailey Shipley, Jean Cul | um
Blum WL. Mller, and Carol Fritchie were working at
Metropolitan at the tinme of the robbery. Mrrow exited
the bank with a sack of noney, including coins. As he
exited, the sack ripped and his gun discharged. He
stopped to retrieve the dropped noney. Two bystanders,
Louis Wng and Bo Hol nes, witnessed a nman |eaving the

scene with noney falling from a ripped sack. No one
di sputes that the man they saw was petitioner Ricky
Mor r ow.

7 Ferguson married Morrow after the crinme occurred.
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John Norton, a Dallas police officer at the tinme of the
robberies, interviewed wtnesses at Metropolitan. After
the Metropolitan robbery, Dallas police officer K C
Ednonds i ntervi ewed Shipley, Blum MIller, and Fritchie.
Agent Nelson Borrero of the Federal Bureau of
| nvestigation also interviewed Bl um

After |eaving Metropolitan, Mrrow and Ferguson arrived
at First Texas [ Savings] between 4:30 and 5:00 p.m As
Morrow entered First Texas he approached Kathy Knoebber
Crouse at her desk. VWhen Mark Frazier, another bank
enpl oyee, asked Morrow if he needed assistance, NMorrow
“started scream ng and ranti ng and ravi ng and cursi ng and
hollering it was a robbery.” He led Frazier at gunpoi nt
to Tammy Roy’s teller w ndow and pointed one pistol at
her and anot her pistol at Frazier. After getting a sack
of noney from Roy, Mrrow shot and killed Frazier and
exited the bank.

Jo Brown, Operations Supervisor at First Texas, W tnessed
the events at First Texas on January 19, 1982. Nancy
Gal | oway, anot her enpl oyee of First Texas, al so wi tnessed
the events of that date. Jan Noble, a real estate agent
wth an office in the sanme building at First Texas

W t nessed Morrow and Ferguson | eave the scene in their
vehi cl e.

After robbing First Texas, Modrrow and Ferguson proceeded
to the Park Cities Inn and rented Room 311. Richard A
Acree, a police officer then enployed by the University
Par k Police Departnent, spotted their vehicle at the inn.
He spoke with Sherry Baker, the clerk-receptionist for
the i nn, and ascertai ned that Morrow and Ferguson were in
room 311. He called for assistance and several wunits
arrived on the scene soon thereafter.

Numerous | aw enforcenent officers fromthe FBI, Dallas
Pol i ce Departnent, and University Park Police Departnent
arrived at the inn, converged on Room 311, and demanded
that Mdrrow and Ferguson surrender. FBI Agent Thonmas
Yunessa, arned with an assault rifle, and Dallas Police
Oficer P.T. Barnum arnmed with a shotgun, crouched
behind a toppled coke machine in the hall outside the
room O ficers Ednonds, Luke Robertson, and Harol d R ce,
as well as Detectives Charles Hallam John Landers, and
Jack Baird of the Dallas Police Departnent, were also
present at the inn. Ferguson voluntarily surrendered.
Morrow then fired his .38 revolver. Law enf or cenent



officers fired weapons and Morrow  subsequently
surrender ed.

Special Agent Richard T. Garcia of the FBI interviewed
Crouse after the robbery and shooting at First Texas.
Speci al Agent H. Lamar Meyer interviewed Nancy Gal | oway
and Jan Noble regarding the events at First Texas.
|V
We nust deny a COA for Morrow s first claimthat the federa
district court erred in applying a presunption of correctness to
the state habeas findings because they rested on the papers filed
and not on testinony at an evidentiary hearing. The presunption of
correctness under AEDPA i s accorded adjudications by state courts.
If the state has rejected a petitioner’s habeas claim on its
merits, it has adjudicated the claim The AEDPA requires that we
presunme correct the habeas court’s findings of fact unless the
petitioner “rebut[s] the presunption of correctness by clear and
convincing evidence.”® This is so even if the hearing was a
“paper” hearing and may not have been full and fair.?°
\Y
Morrow contends that the state did not disclose evidence

favorable to his defense in violation of its duty set out in Brady

v. Maryland,?® and Kyles v. Witley,?? and that it used false

18 28 U.S.C. § 2254(e)(1).

19 Val dez v. Cockrell, 274 F.3d 941, 950-51 (5th Cir. 2001),
cert. denied, 537 U S. 883 (2002).

20 373 U.S. 83 (1963).
21 514 U.S. 419 (1995).



testinony knowing it to be false, a denial of his due process
rights as described in Gglio v. United States.? Mrrow did not
seek a certificate of appealability on the latter claimfromthis
court. We read this assertion in his brief as a variation of his
request for a certificate of appealability on his second issue,
“whet her the state suppressed favorable evidence that denied
appel Il ant due process of law and a fair trial.” To the extent it
is anything nore, it is not before us and we will not treat it as
a separate issue.
A

A prosecut or nust di scl ose evidence favorable to an accused if
it “is of sufficient significance to result in the denial of the
defendant’s right to a fair trial.”? It is material “if there is
a reasonable probability that, had the evidence been disclosed to

the defense, the result of the proceeding would have been

different.”?* It is not whether the result would have been
different. Rather, it is whether given the non-disclosures of
materi al evidence the verdict is |less worthy of confidence. I n

defining the scope of the duty of disclosure, it is no answer that
a prosecutor did not have possession of the evidence or that he was

unaware of it. Rather, the prosecutor “has a duty to |l earn of any

22405 U.S. 150 (1972).

2 United States v. Agurs, 427 U.S. 97, 108 (1976).

24 United States v. Bagley, 473 U S. 667, 682 (1985).
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favorabl e evidence known to the others acting on the governnent’s
behal f in the case, including the police.”?

Wth these general and settled principles, we turn to the
specific contentions.

B

The claim of suppressed or undisclosed evidence relates to
three sets of fact questions at the trial:

1) Morrow s nental state at the tinme of the two robberies,
specifically whether he was “high” on drugs or al cohol.

2) The manner of the fatal shooting inside the bank as it bore
on whether it was intentional and deliberate.

3) Relatedly, the manner of Mirrows flight from the First
Texas Bank after the fatal shooting, specifically as it bore on his
enotional state.?®

1

As detailed in its opening statenment and voir dire, the
def ense mai ntained that Morrow was guilty only of felony nurder,
not capital murder, because he was so intoxicated on drugs and
al cohol that he could not formthe intent to kill and that the
shooting of Frazier was an accident. The prosecutor’s response, as

reflected in his sunmati on, was that Mrrow m ght have been “high,”

2 Kyles, 514 U.S. at 437.

26 That is, whether he was upset and crying or cavalier --
“satisfied,” “denonstrated a don’t care attitude” or “laughing.”
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but it was on “fear” or a “nurder high.” Wth these opposing
stances at trial, the State called Jean Blum an enployee of
Met ropol i tan Bank, who testified that Morrow was not i ntoxicated on
drugs or alcohol. She denied telling police officers a different
story, explaining that she told Oficer K D. Ednonds that Morrow
was “high I'i ke on adrenaline,” “excited wth the thrill of what was
going on.” Joena Bail ey Shipley, an enployee of Metropolitan,
testified that Morrow was not drunk out of his senses, that he did
not stagger or slur his words. O ficer Jack Baird, present at
Morrow s arrest, testified that Morrrow appeared “hi gh” on drugs or
adrenal i ne, and pronpted by the prosecutor, accepted that Morrow
coul d have been on a “nurder high.”

Morrow s Brady argunment here is that the followng five
docunents were not discl osed:

an FBI report reflecting that Jean Blumtol d Agent Nel son

Borrero that Mrrow, while at Metropolitan Bank, had

bl oodshot eyes, a “wld |ook,” and appeared to be “on

drugs” or intoxicated,

an FBI report reflecting that Jo Brown told an agent that
Morrow was “high” at First Texas;

an FBI teletype reflecting that witnesses at Metropolitan
Bank said that Morrow was “high” on drugs or al cohol;

an FBI nenp reflecting that wtnesses at both banks said
that Morrow was “high” on drugs or al cohol; and

an FBlI report prepared by agent David Cutconb reflecting
that Morrow had slightly slurred speech and “w de” eyes
when he was arrested. %

2'The state does not contest its duty to disclose these
docunents on the basis that they were possessed by the FBI. W

11



Morrow argues that wth these docunents he could have
i npeached these wtnesses regarding the |l|evel of Mrrows
intoxication; that they were material to Morrow s intent to kill
Frazier; that the state habeas judge erroneously narrowed the
prosecutor’s duty of production to adm ssible evidence and was
clearly in error in crediting a state prosecutor’s affidavit that
t he docunents were produced over affidavits of defense counsel in
both trials that they were not.

An FBI report of Agent Borrero indicates that Ms. Blumtold
him that Mrrow had “sonewhat bloodshot” eyes and that he
“[a] ppeared to be on drugs or intoxicated, and had a wild [ ook in
his eyes; a very excited person.”?® An FBlI agent commented that Jo
Brown, a bank teller, indicated that Mrrow was “high,” “shouted

obscenities,” and “ranted and raved.”?® FBlI Agent Cutconb recorded
that Morrow “spoke in a manner such that his words were slightly
slurred” and that he “w dened his eyes while speaking.”3 An FBI

teletype records that wunidentified wtnesses at Mtropolitan

accept that there was a duty of disclosure on the facts of this
case but express no opinion in that regard. See United States v.
Antone, 603 F.2d 566 (5th Cr. 1979); Mwon v. Head, 285 F.3d
1301, 1309-10 (11th Gr. 2002); United States v. Upton, 856 F. Supp.
727, 749-50 (E.D.N. Y. 1994).

*8Habeas Exhi bit C.
»Habeas Exhi bit D.
%Habeas Exhibit G
12



bel i eved Morrow to be high on drugs or alcohol.® Finally, an FB
menor andum records that unidentified “[witnesses at both bank
robberies advised that [Mdrrow was apparently high on drugs or
al cohol at the time of instant bank robbery. " 32

The nmagi strate judge bel ow concluded that the exhibits were
not material by the neasures of Brady and Kyles; that “the jury
woul d have reached the sane result had they consi dered the exhibits
related to the intoxication issue.” Her opinionrecounts at |ength
the extensive testinony regarding intoxication, including that of
Morrow, Oficer K C  Ednonds, Oficer Norton, and others.
Significantly, Oficer Ednonds interviewed w tnesses Joena Bail ey
Shipley, Jean Cullum Blum WL. Mller, and Carol Fritchie at
Metropolitan. The variances between their statenent to Ednonds and
at trial was explored by counsel. Utinmately, the nmagi strate judge
concl uded that the “all egedly wi thheld docunents...[were]...nerely
cumul ative to the intoxication issue and not material within the
meani ng of Brady and its progeny.” W agree.

To pl ace the issue of intoxicationintoits factual setting at
trial, it is inportant that Morrow plead guilty to the robbery of
the Metropolitan Savings & Loan and to attenpted capital nurder of
the police officers who arrested himat the Park Cty Inn. These

pleas of guilty were to offenses having an elenent of

SlHabeas Exhibit E
32Habeas Exhibit F
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intentionality and were put before the jury by Dan Hagood, the
prosecutor, in his cross-exam nation of Morrow. This left Morrow
confessing that he was sober enough in his first robbery, mnutes
before the fatal shooting in the second robbery - where he clains
he was stoned. Yet he was again sufficiently sober a short while
after the homcide to have the intent to kill arresting officers.
Wth his clains of intoxication now tightly sandw ched between
anot her bank robbery and shooting, Mrrow attenpted to explain in
his trial testinony that he did not intend to shoot Frazier;
rather, concerned that the cocked .38 pistol he had trained on
Frazier at a distance of two feet m ght accidentally di scharge, he
testified that he attenpted to uncock the gun by lowering the
hamrer with his thunb while releasing it by pulling the trigger.
The detailing at trial of his thought processes while attenpting
this maneuver was plainly in tension with his claimthat he was so
drunk that he had no intent to kill and even nore so his pleas of
guilty tothe first robbery and to attenpting to kill the arresting
officers a short while after the second robbery wth its fatal
shoot i ng. Evi dence of sone inpairnment is relevant to the claim
t hat the shooting was accidental, but evidence that he was so drunk
as to lack cognitive awareness was undercut by his detailed
expl anation of howthe shooting occurred. On this record acci dent al

shooting was Morrow s only arguably plausi ble defense to capital

14



nurder.®* Perversely, the government’s contended-for description
of his condition - that he was punped up on adrenaline - lies nore
confortably with Morrow s claimthat he did not intend to fire at
all, and that Mrrow was high on sonething was hardly an issue at
trial.

W turn now to the second set, the manner in which the
shoot i ng occurred.

2
Morrow conplains that two FBI reports and a suppl enental
report of the Dallas Police Departnent were not di scl osed. 3 Morrow
urges that disclosure of these reports would have enabled himto
i npeach the testinony of Brown and Crouse that Morrow s shooti ng of
Frazi er appeared deli berate.

The State called only one witness, Jo Brown, to describe the
shooting of M. Frazier. Brown testified that when Mrrow entered
t he bank, Frazier approached him asking if he could be of help;
that Morrow had a big gun in his right hand and a snmaller one in
his left. Brown’s account of the shooting was graphic, telling the
jury that Morrow pi cked up the noney bag with his |l eft hand, turned
his head slightly, raised the .38 pistol very deliberately and shot

Frazier in the face as he stood two feet away. In her words, it

3 The trial judge charged the jury on Mrrow s defense of
vol untary intoxication, although he was not entitled to it under
state | aw

34 Habeas Exhibits D & |, and a supplenental report of the
Dal | as Police Departnent, Habeas Exhibit T.
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“was as deliberate as anything | have ever seen’”; there was a
“slight pause” before he pulled the trigger. Finally, she
testified that Morrow “turned around and very calmy wal ked out
wWth a springy little step right up on the balls of his feet with
a smrky little ook on his face” — a “satisfied |ook,” and an “I
don’t care attitude.”

Two of the reports discuss Brown's observations.® According
to Morrow, the Dallas Police Departnent report conprom ses her
trial testinony because it does not state that Brown saw the
shooting. He also argues that the FBI report contains the notes
t hat he coul d have used to i npeach Brown regardi ng her testinony on
how t he shooting occurred. 3

The magi strate judge found that these three reports were not
mat eri al because none of themi ndi cated how t he shooti ng occurred.
We agree. That the exhibits | acked the sane | evel of detail as her
trial testinony did not nmake them materi al .

The defense cal | ed Kat hy Knoebber Crouse. According to an FBI
report, Crouse told Agent Garcia that Morrow held the smaller gun
in his right hand and the larger one in his |eft and she did not
recall which gun fired the shot and did not know where the noney

bag was, whether the noney bag was on the counter or in Mrrow s

SHabeas Exhibits D and T.
Habeas Exhibit D
16



hand when the shot was fired.®* Al though not conpletely clear,
Crouse’s trial testinony suggests that Morrow fired the gun in his
right hand and the gun in his left was the smaller one.

Q Ckay. So he reaches into that opening with his |l eft hand
and that is to grab the noney bag, right?

A Yes.

Q And that gun is still right here, isn't it?

A Yes, it was.

Q Ckay. And all sort of in one novenent — all in this one
movenent, the gun was fired, wasn't it?

A No, he reached forward and then he | eaned back and as he

was standing, he raised his armand his hand went from
bei ng down at waist |level up to Mark’s head and he shot
hi m
As we have recounted, Mdrrow testified at trial that the gun
di scharged accidentally as he tried to uncock the hamrer on the gun
in his right hand while he reached for the bag of nobney with his
left; that he was hysterical and crying when he returned to his
car. Oficer Rice testified for the State in rebuttal that after
proper warnings, he interrogated Morrow who told himthat he shot
Frazier when he pulled a lighter fromhis pocket which he m stook
for a pistol; that Morrow never suggested in the interviewthat the
shooti ng was acci dental .
The nmagistrate judge concluded that any inconsistencies

bet ween t he docunents not produced and the trial testinony were not

material alone or collectively. W agree. That Crouse stated in

3’"Habeas Exhibit |
17



the report that Morrow held the smaller gun in his right hand and
the larger in his left, but reversed this description during trial
is amnor difference at best, unlikely to affect the verdict. The
ot her inconsistencies between the report and Crouse’'s trial
testinony are simlarly inconsequential. Significantly, nothingin
the report casts doubt on Crouse’s testinony that the shooting did
not appear accidental. Even if Morrow had cross-exam ned Crouse
based on the report, there is no reasonable probability that the
out cone woul d have changed. W turn to the third set, the manner
in which Morrow departed First Texas Bank.
3

Morrow clains that the State failed to disclose three FBI
reports® and an FBlI teletype report® nmaterial to the nmanner in
which he departed First Texas. Relatedly, Mrrow clains that a
suppl enental offense report of Dallas Police Oficer Leslie Myer#°
and an FBlI report of Agent Lamar Meyer* were material to the
testinony of Jan Noble, a trial wtness who testified about
Morrow s departing in an autonobile and his deneanor at the tine.

The nmagistrate judge found, and we agree, that the FBI

tel etype report - an account of a w tness who observed Morrow run

% Habeas Exhibits D, |, and J.
% Habeas Exhibit E
40 Habeas Exhibit T.
4 Exhibit K
18



fromthe bank and enter a |l ate nodel O dsnobile - was not materi al
because it did not ascribe the report to an identified w tness;
that both witnesses to events immediately outside Metropolitan
Savi ngs and Loan, Wwng and Hol nes, testified that Morrow ran from
the bank to the car.

The ot her two docunents are nore problematic. The reports of
Agent Meyer’'s interview of Nancy Gallaway*? and an FBlI report of
Kat hy Crouse’'s statenent* are not fully consistent with their trial
testinony. Both told agents that Morrow ran out the front door of
First Texas and at trial testified that he just wal ked out, not
| ooki ng perturbed. But the difference would have offered littleto
the defense. The other evidence, notably Morrow s own testinony,
was that Mrrow wal ked fromthe door.

Finally, Mrrow points to additional reports of Special Agent
Lamar Meyer that were not disclosed. The first report was that:
Jan Nobl e works in the office suite 240 that is above the
bank and she was able to |ook out on Berkshire and
observe the nale AP [arrested person] get into a red and
white vehicle, she wote down the partial |icense nunber

of SW.

The second report of Meyer made on the date of the of fense* reads

as foll ows:

Nobl e stated that her place of business is | ocated above
the First Texas Savings Association on the third fl oor,

42 Exhi bit J.
4 Exhibit I.
4 Habeas Exhibit K
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and that [at] approximately 4:40 p.m she | eft her office

and was outside the building unlocking the door of her

per sonal autonobil e parked near the front entrance to the

First Texas Savings. Nobl e continued that before she

could enter her car she observed an autonobile pull out

very fast fromin front of the Savi ngs Associ ation front

door and headed in her direction. As the vehicle passed,

traveling very rapidly, she saw a woman driving and a

white male seated in the passenger side. She described

the white nale as being in his late twenties or early

thirties, with brown curly hair. She could not further

describe the person driving other than being a white

femal e. She described the vehicle as a red, older car

wth awhite top, bearing Texas |icense plate SW. Noble

stated that she could not recall the last three digits of

the license plate.

Jan Noble testified at trial that she worked as a realtor in
the bank building and was |eaving for her car when she heard a
shot. She got into her car, arranged her things, and then | earned
as she | ooked back that a car bl ocked her exit. The nal e passenger
bent down as if he were putting sonet hing down or picki ng sonet hi ng
up; when he |ooked up, their eyes net, and he was |aughi ng and
smling, which “chilled” her. She watched himfor a brief period,
perhaps 30 to 60 seconds, until the car entered traffic. Because
the car “whipped around” in a dangerous nmanner, she felt that
sonet hi ng was wong and obtained a partial |icense plate nunber.
When she arrived at her destination, having seen police cars
traveling toward the scene with flashing |ights, she called First
Texas, | earned of the robbery, and went to the bank to descri be the
car to the officers. On the follow ng day, she identified a photo

of Mbrrow as the man she had observed.
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Kei th Jagm n, defense counsel, cross-exam ned Noble in detai
about what she had seen and her opportunity to distinguish |aughter
fromcrying. He developed that Ms. Noble in testinony in another
trial had difficulty identifying Mrrow although she had identified
himfroma picture display shortly after the robbery.

In assessing the materiality of the FBlI reports of their
interview of Jan Noble, it bears nention that the State placed
great value on Noble's testinony. Her testinony was accented in
the State’s summation at both the guilt and punishnment stages of
the trial. In his summation at the guilt stage, the prosecutor
remnded the jury of the detailed cross-exam nation of Noble,
referring to the *“contenpt in his [Jagmn's] voice” as
denonstrating belief that Noble was either m staken or aliar. The
prosecutor concluded that she did not forget what she saw and
probably never would. Defense counsel responded that he was not
saying that Noble was a liar, only that she was wong, as Morrow
was crying rather than |aughing. That did not end it. I n
rebuttal, another prosecutor argued:

Why the goal line stand with Jan Noble? WIlI, she is so

critical to the defense because she tells you everything

you need to know about Ricky's true character. [|f you

beli eve Jan Noble, this man is a dead man. She tells you

everything you need to know about Ricky WMorrow. She

tells you that he obtained pleasure, it was athrill, it

was fun, it was sonething to |augh about, |eaving that
boy dying in his own blood there on that fl oor.
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Thi s prosecutor then repeated that the defense could not permt the
jury to believe Nobl e because she spoke “so nuch about [ Morrow s]
character.”

Summ ng up at the punishnment stage, the prosecutors argued
that Noble s testinony showed that Mrrow took pleasure in the

murder, that he acted deliberately while in full control of his

faculties, and that he shot Frazier “because he wanted to kill him
because he rejoiced in killing him because he took pleasure in
killing him”

The magi strate judge concl uded t hat wi t hhol di ng these exhibits
viol ated no duty of disclosure. % She expl ai ned:

Al t hough the report of Oficer [Leslie] Myers appears to
i ndi cate that Nobl e nade her observations fromher office
and such indication is contrary to her trial testinony
and [H Lanmar] Meyer’s FBI report, the Court does not
find this discrepancy material to Mrrow s defense.
Morrow hinmsel f testified that he believed that “no doubt”
Noble “was in the parking lot and no doubt she was
backi ng up, no doubt she was | ooki ng back, as she said.”
In addition, the FBI report which indicates that Morrow s
“vehi cl e passed” Noble “traveling very rapidly,” is not

4 The state does not concede that the docunents relating to
Noble’s testinmony were not disclosed. The state habeas judge
adopted the state’'s proposed finding that these docunents were
produced, resolving the conflict between the affidavits of defense
counsel and the prosecutor in favor of the state. This finding
taxes the deference we are mandated to accord state adjudications
including credibility findings by judges who have never heard any
evidence in the case. It is, however, the law of this circuit. |If
the exhibits were produced as urged by the State and found by the
habeas court, the <claim becones that defense counsel was
ineffective in not making use of themto inpeach Jan Noble. This
potential collision of prosecution theories perhaps explains the
State’s reluctance to rest on the finding that they were produced.
That they were not material would defeat both the Brady and
i neffectiveness of counsel clains.
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i nconsistent wwth her trial testinony that when Morrow s

vehicle left the scene, it “went forward very rapidly.”

Nobl e nentioned twice at trial that the vehicle noved

away qui ckly. More inportantly, the fact that the

reports do not nention Noble s observation of Mrrow s

denmeanor does not render theminconsistent with her tri al

testinony. The reports do not indicate that she did not
observe Morrow s deneanor[;] they sinply do not address

the issue at all.

The state al so argues that the docunents at best were rel evant
to the punishnment phase and given the nature of the charged crine
and Morrow s crimnal record, including his record in confinenent
post-trial, the failure to produce coul d not have shaken confi dence
in the outconme — the death sentence.

Vi

W ultimately agree with the State and the federal district
court that no Brady violation has been showmn. Viewed singly and
cunul atively, the docunents assertedly wthheld were not materi al
in the sense of Brady as explicated in Kyles and were at best
cunmul ati ve.

That said, as we nove from consideration of each isolated
pi ece of evidence and survey the entire trial picture, the
cunul ative inpact of the failure to produce the docunents held by
the FBI - assuming that there was a failure - has given us pause.
The nost powerful argunment for their materiality is that they would
have gi ven defense counsel the ability to remind the jury of the

frailty of recollection of startling and frightening events; that

it should be cautious inrestingits |ife or death deci si on upon an

23



unskepti cal acceptance of such recollection — comng years after
t he events.

The materiality of the docunents — what use m ght have been
made of them and its flip side, the injury suffered by their
absence - nust in the end be a judgnent call, resting on a firm
grasp of the entire record and an intimacy with the factual play,
the narrative drama of the trial. Inevitably, how we see it is a
product of our mastery of the details and our own experience.

In widening our view to bring the full trial into focus, we
return to two aspects of the clai mof non-production. The first is
the testinony of Jan Noble — that Morrow sat in his car outside the
First Texas Bank | aughing. The prosecutors wanted that testinony
— a curtain closer to a brutal nmurder. Defense counsel, sensing
its bite, fought to contain it, skillfully devel oping Ms. Noble’s
earlier msidentification. The wthheld docunents could al so have
pointed out that the reports of the FBI of her account, brief as
they were, made no nention of Morrow s deneanor. That the quick
expl anation may well have been that she was not asked about it
woul d not drain the omssion of all worth. It had residual val ue.
And if we | ocked our gaze here, Morrow s claimthat the docunents
were material woul d have purchase. But there was nmuch nore -- nore
than Morrow s able trial counsel could fend off. Mrrows effort
to portray hinself as a robber who would not shoot - distraught
over the “accidental” shooting - cannot survive his crimnal
history, including his plea of guilty to attenpted capital nurder
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of the officers trying to arrest himw thin hours of the shooting
of M. Frazier at First Texas and his plea of guilty to robbing the
Metropolitan Savings & Loan mnutes before noving on to First
Texas. Nor for that matter does a robber who woul d not shoot need
to so carefully load and practice firing his weapons.

Qur review of this trial has left us with the firm view that
any failure by the State prosecutor to obtain and produce the FB
materials in no neasure |essens our confidence in the jury’'s
deci si ons. Morrow has been well represented by court-appointed
counsel in tw trials and in habeas proceedings, including those
before this court. Two juries have spoken and many courts. I n
short, Morrow has received his due as a person charged with a
capital crine.

We reject Morrow s Brady clains on their nerits and refuse a
certificate of appeability for his two remaining contentions for
essentially the reasons found by the nmagistrate judge and adopted
by the district court.

AFFI RVED | N PART AND DI SM SSED | N PART.
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