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PER CURI AM

Mal i ch Chi ke Reed robbed a federally insured bank and shot at
or attenpted to shoot at a Dallas police officer as he fled. A
jury convicted Reed of, inter alia, assault and attenpted nurder of
an officer assisting a federal officer under 18 U S. C. 88 111 and

1114 and related federal firearns charges. The district court



acquitted Reed on the above charges, the governnent appeal ed, and
Reed cross-appealed. W affirmthe judgnment of acquittal because
there is insufficient evidence upon which a rational jury could
find that the Dallas officer was assisting a federal officer.

I

On April 23, 2002, Reed robbed a federally insured bank. He
fled the scene, carrying a white plastic bag containing $2,248 and
an el ectronic tracking device. Dallas police officer Ronald Hubner
was patrolling the North Dallas area when he heard a police-radio
report of the bank robbery. Hubner discerned that Reed was
traveling on a nearby road and began a hi gh-speed pursuit.

While O ficer Hubner was pursuing Reed, unit “1187” announced
on the Dallas Police Departnent (“DPD’) radio frequency its
i nvol venent in the chase. This identification nunber is assigned
to Dallas Police Detective John Westphal en, who is a nenber of a
Joint Violent Crines Task Force conposed of officers from the
Dal | as, Mesquite, and Irving police departnents as well as nenbers
of the FBI. The primary responsibility of the task force is to
coordinate investigations of bank robberies in the Dallas
metropolitan area; its nmenbers investigate approxi mately 100 bank
robberies a year. Al though the DPD is often responsible for
pursui ng robbery suspects, the suspects are usually turned over to
the FBI, and nearly all face prosecution in federal court.

| medi ately before involving hinself in Reed s pursuit,
West phal en, along with FBlI Special Agent Sean Joyce, had net with
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an informant in a Dall as-area hotel on an unrelated matter. After
t he neeti ng, West phal en and Joyce returned to West phal en’ s vehicl e.
Joyce acconpani ed Westphal en as he drove away fromthe hotel, and
they then heard the robbery report cone across the police radio.

Meanwhi | e, Hubner foll owed Reed as he drove through northern
Dal | as. Reed eventually stopped his car in a residential
nei ghbor hood, where Hubner saw him exit the vehicle carrying a
sem -automatic pistol and a white plastic bag. Hubner exited his
police cruiser, drew his weapon, and chased Reed on foot between
two houses and over two fences. Wile running, Reed pointed his
weapon at O ficer Hubner and either fired or attenpted to fire it
three times; Hubner shot back on each occasion. After Hubner’s
third shot, Reed threw his weapon on the ground, raised his hands
in the air, and surrendered. Wthin a few seconds, two DPD
officers arrived and assisted Hubner with the arrest.

Sonetinme thereafter, Westphal en and Joyce drove into the alley
where Reed was arrested. They approached Reed and asked himto
identify hinself, but he refused to cooperate wth them
West phal en t hen used a hand-hel d detector to recover the electronic
tracking device from the bag of stolen noney, which Reed had
di scarded under a nearby vehicle during the foot chase. It is not
cl ear fromWestphal en’ s testi nony whet her Joyce acconpani ed hi mas
he tracked down the di scarded bag of noney.

In July 2002, Reed was indicted for the followi ng federa
crinmes: (1) bank robbery in violation of 18 U S.C. § 2113(a) and
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(d) as well as both (2) the assault and (3) the attenpted nurder of
Hubner, while Hubner assisted “police officers assigned to the
Dall as Federal Bureau of Investigation Violent Crines Joint
Fugi tive Task Force” and “Special Agents of the Federal Bureau of
I nvestigation then engaged in the performance of their official
duties,” in violation of 18 U S.C. 88 111 and 1114. Additionally,
Reed was charged with three counts of wusing, carrying, and
possessing a firearmduring a crinme of violence (one count for each
of the three crines |isted above).

The case proceeded to jury trial. At the close of the
governnent’s case, Reed noved for acquittal under Rule 29 of the
Federal Rules of Crimnal Procedure. The district court denied the
nmotion, and the jury found Reed guilty of all six offenses.

Six days later, the district court indicated that it would
reconsi der, sua sponte, Reed s notion for acquittal on the assault,
attenpted nurder, and acconpanying firearns charges. In an
extensive witten nenorandum the court asked the parties to
identify, fromthe record, the nenbershi p and mandate of the joint
Violent Crinmes Task Force and also to brief whether a menber of
this task force qualifies as an officer or enployee of the United
States for the purposes of 18 U.S.C. 88 111 and 1114. The court
further asked both parties whether Hubner had to know that he was

assisting a federal officer and whether federal officials had to



exert control over Hubner’s actions for himto be covered by the
federal statutes.

After the parties filed their responses, the court entered a
judgnent of acquittal for Reed on the non-bank robbery charges,
concluding that the evidence did not denonstrate, beyond a
reasonabl e doubt, either (1) that Joyce was an active partici pant
in the pursuit of Reed or (2) that Wstphalen's status as a joint
task force nenber nmade hima federal officer for the purposes of 18
U S C 88 111 and 1114. Specifically, the court set aside the jury
verdicts on counts 3 and 5, assault on and attenpted nurder of
O ficer Hubner while he was assisting federal officers under 18
US C 88 111 and 1114, and counts 4 and 6, using, carrying, and
brandishing a firearm during the crinmes of violence charged in
counts 3 and 5, under 18 U.S.C. § 924(c). The governnent appeal ed.
After Reed was sentenced on the bank robbery counts, he also filed
a notice of appeal, and the two appeals were consol i dated.

We review a judgnent of acquittal de novo, applying the sane

standard as the district court. United States v. Loe, 262 F.3d

427, 432 (5th Gr. 2001). W nust reverse the judgnent of
acquittal if “a reasonable jury could conclude that the rel evant
evidence, direct or circunstantial, established all of the
essential elenments of the crinme beyond a reasonable doubt when

viewed in the |ight nost favorable to the verdict.” |d.



The governnent argues that the district court erred in finding
that Agent Joyce was “sinply along for the ride as he and
West phal en travel ed to the scene of the arrest” and, therefore, was
not an active participant in pursuing Reed.! Al t hough the
governnent appeals the district court’s judgnent of acquittal
regardi ng both the assault and attenpted nmurder charges, the issue
for both charges is the sane: Whet her the evidence before the
jury, which we have described above, is sufficient to support a
finding that the Dall as police officer, Hubner, was “assisting” the
FBI agent, Joyce, for purposes of § 111 and § 1114 before or during
the tine that Reed assaulted and attenpted to kill Hubner. To
resolve this evidentiary question, we first consider the statuteto
see what proof is necessary.

The assault statute, 8 111, explicitly protects the sane
persons described in 8§ 1114, the attenpted nurder statute. See 18

US C 8§ 111 (“Wwoever . . . forcibly assaults, resists, opposes,

1 Although the governnent argues that other nenbers of the
Violent Crinmes Task Force and the FBI were involved in the
i nvestigation during Oficer Huber’s pursuit of Reed, the district
court found that no evidence supporting this contention was
presented during the trial. The record confirnms that a bank
enpl oyee, Christopher Robertson, testified that he spoke to |aw
enforcenent officers, including enployees of the FBI, after the
r obbery. A second bank enpl oyee, Heather Jones, also testified
that police officers, followed by the FBI, canme to the bank after
the robbery and that the FBI conducted the robbery investigation.
Nei t her enpl oyee, however, indicated how nuch tine el apsed between
the robbery and the FBI investigation. If it took nore than
fifteen mnutes for the FBI to arrive, then those events occurred
after Reed assaulted and attenpted to nurder Oficer Hubner.
Therefore, the district court correctly concluded that the evidence
was insufficient to support the governnent’s argunent.
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i npedes, intimdates, or interferes with any person designated in

section 1114 of this title while engaged in or on account of the

performance of official duties” has commtted a crine) (enphasis
added). Section 1114 states, in relevant part, that:

Whoever kills or attenpts to kill any officer
or enployee of the United States or of any
agency in any branch of the United States
Governnent (including any nenber of the
uni formed services) while such officer or
enpl oyee is engaged in or on account of the
performance of official duties, or any person
assisting such an officer or enployee in the
performance of such duties or on account of
t hat assi stance, shall be puni shed.

18 U.S.C. 8 1114 (enphasi s added).?
Parsing the | anguage of the statutes, we first observe that

the offense is to assault or attenpt to kill any person assisting

a federal officer in the performance of his duties. W recall the
facts here: At the tine Reed fired or attenpted to fire a gun at
Hubner, Joyce was traveling to the scene of the crine. There is no
di spute that Reed assaulted and attenpted to kill Hubner, or that
Joyce was a federal officer. The question then is whether, within

t he nmeani ng of the statute, Hubner, who was pursui ng Reed when t he

2As the district court set aside the convictions under both
statutes on the ground that there was insufficient evidence to
denonstrate that Oficer Hubner was “assisting” an “officer or
enpl oyee of the United States” during the assault and attenpted
murder, this Court’s interpretation of 8 1114's scope wll apply
equally to both charges, as well as to the acconpanying firearns
charges. See United States v. Feola, 420 U. S. 671, 684 n.18 (1975)
(stating, with respect to 88 111 and 1114, “we have before us one
bill with a single legislative history, and we decline to bifurcate
our interpretation” of the neaning of the two statutes).
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assault/attenpt occurred, was “assisting” Joyce, who, in his
official capacity as an FBI agent, was riding in the car on his way
to the crinme scene. It seens significant in determ ni ng whet her

Hubner was assi sting Joyce at the tine of the assault/attenpt that

Joyce arrived after Reed’ s assault/attenpt to kill Hubner and after
Hubner arrested Reed. The crinmes here are assaulting and
attenpting to kill a police officer who is assisting an FBI agent.

As “assist” is not defined in 8 1114, we first look to its

pl ain neaning. See, e.d., United States v. Vargas-Duran, 356 F.3d

598, 602 (5th Cr. 2004) (en banc). The neaning of “assist” does
not vary across broad-based English-1anguage dictionaries.
According to Webster’s Dictionary, the transitive verb “assist”
means “to give support or aid . . . in sone undertaking or effort”
or “to perform sone service for” the object of the assistance.

Webster’s Third New International Dictionary 132 (1993). The

Oxford English Dictionary defines “assist” as to “help [or] aid .

a person in doing sonething.” Oxford English Dictionary (2d

ed. 1989) (available at <http://dictionary.oed.con®). |n addition,
“assist” nmeans to “second, support; to succour; relieve,” as well

as to “stand or remain near,” to “stand by” or to “attend” soneone.
Id. Yet another dictionary defines “assist” as “aid” or “help” or

to “give aid or support.” The Anerican Heritage Dictionary of the

English Language 80 (New College Edition 1981). And one who

assists is an “assistant,” which al so neans “[h]ol ding an auxiliary

position” or “subordinate.” 1d. The neaning of the verb “assist”



is thus clear and uncontroverted: |t nmeans to provi de suppl enental
hel p or support to another in carrying out sonme task of nutual
i nvol venent .

It is an elenentary rule of statutory construction that "the
words of a statute will be given their plain neaning absent

anbiguity." Texas Food Indus. Ass'n v. United States Dept. of

Agric., 81 F.3d 578, 582 (5th Gr. 1996). The neaning of “assist”
i s unanbi guous, so we apply its plain neaning here. To satisfy the
requirenents of 8 111 and 8§ 1114, therefore, Hubner, before or

during Reed’'s assault and attenpt on his life, nust have been

supporting or acting as an auxiliary to Joyce while Joyce was
performng his official duties as an FBlI agent.?

Appl yi ng the pl ain nmeaning of the words of the statute to the
facts of this case, Hubner coul d not have been “assisting a federal
of ficer” because nothing he did provided support for Joyce in the

performance of his official duties in any pal pable way. |ndeed, it

W note that any assistance that Hubner nay have provided to
Joyce after Reed assaulted himis irrelevant to our inquiry. That
IS, the statutory Ilanguage has a tenporal (and even
contenporaneity) elenment, in the sense that it speaks of the act of
“assisting” in the present tense. To restate the crimnal offense
incontext, it is: assaulting or attenpting to kill a local police
officer who is assisting an FBI agent in the performance of his
official duties. The arrangenent of words clearly suggests that
the defendant’s assault or attenpt to kill, the local officer’s
assi stance, and the duties being perforned by the FBlI agent nust
all be, at least in the sane reasonabl e sense, contenporaneous.
Evi dence of post-arrest assistance by the DPD to the FBI in this
case -- that is, after the assault and attenpt occurred and in the
absence of involvenent by the FBI agent -- fails to satisfy the
statutory requirenents.




is far nore nearly accurate to say that it was Joyce who was
“assisting” Hubner, by traveling to the scene to | end his support

to Hubner in the post-arrest investigation.

We enphasize that we are deciding a sufficiency of evidence
gquestion. Each case will rest on its own facts. W do not hold
that federal officers nust in all cases be the principal agents in
a |l aw enforcenent action to sustain a conviction under 8 111 and 8
1114, or even that they nust in every case be at the scene of the
crinme. That will depend on the facts of the particular case. W
only make clear that for a “person” to be “assisting” a federa
officer, there nust at |east be sone evidence that, at the tine
relevant to the assault or attenpt to kill, there was sone nutua
cont enpor aneous i nvol venent fromwhich a fact-finder can find as an
evidentiary fact -- not as theory -- that the person on whomthe
assault or attenpt was nmade was assisting the federal officer in
the performance of his official duties. On the evidence in the

record before us in this case, such assistance was | acking.*

“The gover nnent argues, based on our decisionin United States v.
Smth, 296 F.3d 344, 346-48 (5th G r. 2002), that Hubner was in
fact assisting Joyce even though Joyce was not on the scene when
Reed assaulted and attenpted to kill Hubner. In Smth, this
Court’s panel affirnmed the defendants’ convictions under 18 U S. C
8§ 1114 based on two factors: 1) that FBI agents |earned of the
robbery and joined the pursuit before the shots were fired --
though it is not clear from the opinion, we surmse that the
agents, in their chase vehicle, were physically present during the
shooting; and 2) that the DPD and FBI regularly pursued
i nvestigations together under a joint task force. 1d. at 347.

In Smth the FBI agents in charge of the investigation heard
about the bank robbery, left their offices to investigate, and
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In sum the insightful district court was correct in finding
that the evidence is insufficient for a reasonable jury to concl ude
that all the elements of the crines at issue were established
beyond a reasonabl e doubt with respect to Hubner’s assistance of
Joyce. ®

As there are no remaining federal officers Hubner could have
assisted, we affirmthe district court’s judgnent of acquittal.

1]

Reed has raised two issues on cross-appeal. As a result of
our resolution of the governnent’s appeal by affirmng the district
court, we need not address these issues because Reed now stands
acquitted of the appeal ed charges.

|V

For the foregoing reasons, the district court’s judgnment is

eventual ly joined the chase. The DPD acted in full cooperation
wth the FBI -- who were apparently present during the vehicul ar
pursuit -- and the defendants were only charged for attenpted
murder in connection with shootings that occurred during the FBI’'s
active invol venent.

The governnent alternatively asks us to reinstate the jury
verdi cts because Hubner was at |east assisting his fellow Dall as
pol i ceman, West phal en, when Reed assaulted and attenpted to kill
Hubner. This argunent hi nges on Westphal en’ s status as a nenber of
the joint FBI-DPD task force; the governnent argues that West phal en
was exercising his task force duties and consequently he was a
“federal officer” for the purposes of 88 111 and 1114.

The governnent’s argunent fails, if for no other reason, because
it ignores the reasoning behind our precedents, which have only
considered state | aw enforcenent officials “federal officers” when
the state officers were both cooperating with and under the control
of federal officials, see, e.g., United States v. Hooker, 997 F.2d
67, 74 (5th Cr. 1993), and that is not the case here.

11



12

AFF| RMED.



