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PATRICK E. H Gd NBOTHAM Circuit Judge:

The federal governnent appeals fromthe district court’s order
i ssued pursuant to Federal Rule of Crimnal Procedure 41(e)
requiring the governnent to return docunents seized fromthe |aw
offices and honme of Alan Brown, a San Antonio, Texas crim nal
defense attorney. The governnent argues that the district court
erred in concl udi ng under Rul e 41(e) that Brown! shoul d recover his

property and that the governnent shoul d nake no use of it. W find

! The Rule 41(e) notion was brought by Brown and his |aw
offices. Collectively we will refer to both as “Brown.”



that Brown showed no irreparable injury warranting the district
court’s pre-indictnent suppression of the records, and therefore
vacate the district court’s order and remand with instructions to
di sm ss this proceedi ng.
l.

This case concerns the intertwined investigations of two
i ndi viduals, Brown and his | ong-tine of fi ce manager, Kelly Houston.
In the md-1990s federal agents began i nvestigating Brown’s client,
Sammy Naranjo, for drug trafficking. |In 1997 this investigation
| ed agents to suspect that Houston, who was having an affair with
Naranjo, was |aundering noney for him using Brown's law firm
accounts. Part of the investigation included wretaps, and the
agents intercepted telephone conversations between Houston and
Naranjo. On Septenber 17, 1997, agents, including Special Agent
Janmes Maxwel | of the Internal Revenue Service, arrived at Brown’s
office to deliver notices of intercept to Brown, on behalf of his
client, Naranjo, and to Houston, to informthemthat the governnent
had intercepted their comrunications. Brown, Maxwell, and the
ot her agent present discussed Houston’s affair with Naranjo, and
subsequent to this first neeting Brown, whomagents did not suspect
was involved in Houston's alleged noney |aundering, agreed to
cooperate with the agents in their investigation. Around that tine
Houston resigned fromBrown’s of fi ce because he i nstructed her that

she could not continue working for himas long as she was in a



relationship wth Naranjo. Sonetine before Houston left the office
she took with her various financial records detailing the office’s
recei pt of nonies. Although the Assistant United States Attorney
assigned to the case, Tom McHugh, requested in a letter to Houston
that she return these records, she denied having them

As part of his cooperation with governnment agents, Brown
al l oned the agents conpl ete access to his office and staff nenbers,
who provided the agents with informati on on how financial records
were kept at the office. Pursuant to their request he also
conducted, at his own expense, an audit of his office s financial
records, and in February 1998 Brown testified before the grand jury
as to the investigation into Houston’s activities.

That sane nonth the grand jury indicted Naranjo on various
drug trafficking and noney |aundering charges. Al though Maxwel |
and the other agents involved in the investigation of Houston
believed that she should also be indicted, MHugh declined to
prosecute because, at the tine, he did not believe the agents had
gat hered enough evi dence to secure a conviction. He did |eave open
the possibility, however, that if the agents gathered the evi dence
McHugh bel i eved was | acki ng he woul d reconsi der prosecuti on.

Naranjo’s case was set for trial in October 1999. Brown was
listed as a governnent w tness, and Naranjo threatened Brown’s
life. Prior to his trial Naranjo al so suggested to the sane agents
who had investigated himand Houston that Houston could give them
information about illegal activities being commtted by Brown.
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Agents invited Houston to talk with them and she did. Four days
into his trial, Naranjo pleaded guilty, and Houston requested that,
in return for her cooperation, Naranjo s sentence be reduced. In
her discussions with the agents Houston stated that, for many
years, Brown had been commtting tax evasion by failing to report
significant anounts of incone he received in his practice. She
provi ded the agents with the financial records she had taken from
Brown’s law office before her departure, and alleged that they
proved that he had underreported i ncome noted as received by himin
t he records.

In the summer of 2000 agents believed they had enough
informati on regardi ng Brown’s tax evasion to search Brown’s office
and hone. On August 22, 2000, Agent Maxwell| authored a forty-one
page affidavit detailing Houston's allegations? and evidence
corroborating that information. On the basis of the affidavit the
magi strate judge issued a warrant authorizing a search of Brown’s
of fice and hone, which agents executed the night of August 22 and
early norning of August 23. Addi tionally, on August 23 Brown
consented to the agents’ request to search two storage units rented
by his law office. Pursuant to procedures outlined in Maxwell’s
affidavit, a “taint teanf conposed of agents and attorneys separate

fromthe teamof agents investigating Brown conducted the search to

2 Although in the affidavit Maxwell did not identify Houston
as the confidential informant supplying himwith this information,
since that tinme Houston’s identity as the confidential informant
has been nmade public.
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protect any potentially privileged information contained in the
records searched. The affidavit also provided that after the
sei zure the taint agents woul d mai ntai n the records, which woul d be
made avail able to Brown or his staff. During this tinme Brown could
identify any potentially privileged records and attenpt to resol ve
the privilege issues with the taint attorneys. |If the issues could
not be resolved they would be submtted to a court for
determ nation

Brown refused to participate in this privilege procedure, so
the governnent determned that the taint attorneys would have to
sift through the records thenselves to divide those privileged
items fromthe nonprivileged ones. After this process had begun
Brown noved for a protective order, arguing that his counsel and
the governnment had agreed that the taint team would not | ook
through the records until a court had determ ned the proper
procedure to be enployed to resolve the privilege issues. Brown
al so requested that the court order the seized property returned
pursuant to Federal Rule of Crimnal Procedure 41(e) on the basis
that it was illegally seized and that it contained privileged
i nformati on.

The district court issued a protective order and determ ned
that Brown’s notion for return of property nerited an evidentiary
hearing. Over a year after Brown filed his notion for return of
property, the court held a three-day hearing that focused al nost
exclusively on the factual basis for Maxwel|l’s affidavit in support
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of the search warrant application. Specifically, Brown argued that
Maxwel | had om tted and m srepresented several material facts that,
had they been revealed to the nmagistrate judge at the tinme he was
consi dering the application, he would not have issued the search
war r ant .

Nine nonths after the hearing, after pronpting by the
governnment, the district court issued its order granting Brown’s
not i on. It concluded that Maxwell had failed to state in the
affidavit that Houston cooperated with governnent agents to secure
a reduced sentence for her paranour Naranjo, who had threatened
Brown's |ife and against whom Brown was set to testify in the
crimnal trial, and that Maxwell had al so omtted that Houston was
i kely cooperating to retaliate agai nst Brown for cooperating with
governnent agents in the investigation of her alleged noney
| aundering activities.

The district court additionally determ ned that Maxwel | shoul d
have reveal ed that he had i nvesti gated Houston for noney | aunderi ng
involving the sane financial accounts at issue with regard to
Brown’s tax evasion, and that Maxwell believed she had indeed
commtted the of fense despite the fact she was never prosecuted for
it. Moreover, the district court found inportant that Houston had
lied to MHugh about her possession of the firms financial
records, and that Maxwell had stated in his affidavit, contrary to
this truth, that he was not aware of any fal se i nformati on Houston
provided to | aw enforcenent officers.
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Finally, the district court concluded that Maxwell had
m srepresented the nature of the receipt books, which Maxwell
averred in the affidavit corroborated Houston's allegations.
Maxwel | had explained that the receipt books contained nore
notations regarding recei pt of nonies than Brown had reported on
his tax returns, but the district court found that the evidence
showed that the recei pt books included notations of many different
paynents that did not constitute income, but rather court fees,
fees to other attorneys, and restitution anounts.

Based on these findings the district court concluded that
Brown was entitled to all of the seized property and t he gover nnment
should not be allowed to retain copies or neke any use of the
evi dence, which effectively suppressed the evidence from
consideration by the grand jury as well as in any post-indictnent
proceedi ngs. The governnent appeals this ruling. Although at the
time of the filing of this appeal Brown had no crimnal charges
pendi ng against him in April of this year the grand jury indicted

Brown on certain tax fraud charges.

Rule 41(e)® reads as foll ows:

3 In Decenber 2002 Rule 41(e) was relettered as Rule 41(g).
We will use the version of the rule in existence at the tinme of the
district court’s order. The only difference between Rule 41(e) as
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(e) Motion to Return Property. A person aggrieved by an
unl awful search and seizure of property or by the
deprivation of property may nove for the property’s
return. The notion nust be filed in the district where
the property was seized. The court nust receive evidence
on any factual issue necessary to decide the notion. |If
it grants the notion, the court nust return the property
to the novant, but nmay inpose reasonable conditions to
protect access to the property and its use in later
proceedings. If a notion for return of property is nmade
or cones on for hearing in the district of trial after an
indictment or information is filed, it shall be treated
al so as a notion to suppress under Rule 12.%

Qur earliest opinions on this rule interpreted it broadly as
enpowering a district court to entertain on equitable grounds a
pre-indictnent notion for return of property if the governnent
callously disregarded a search warrant victims constitutional
rights. Hunsucker v. Phinney concerned a novant’s claim that
governnent agents illegally searched his apartnment and retrieved
materials that the IRS used to recomend a hefty tax assessnent
against him?®> Before the IRS could actually nake the assessnent,
Hunsucker filed suit under the declaratory judgnent statute and

Rul e 41(e) requesting a return of the seized property and an order

it existed before the nost recent anendnents and t he new Rul e 41(9)
is that 41(e) contained as the | ast sentence in the provision: “If
a notion for return of property is made or cones on for hearing in
the district of trial after an indictnent or information is fil ed,
it shall be treated also as a notion to suppress under Rule 12.”
The new Rule 41(g) does not contain such a statenent, but Rule
41(h) now provi des, “A defendant may nove to suppress evidence in
the court where the trial wll occur, as Rule 12 provides.”

“*Fep. R CRM P. 41(e) (2001).
5497 F.2d 29, 30-31 (5th Cr. 1974).
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prohibiting its use as evidence against him® The district court
di smissed the case.” Although the basis for the dismssal was
unclear, it appeared to have been grounded in the district court’s
finding that Hunsucker’'s attenpt to obtain relief was premature.?

In determ ni ng whether the dism ssal was proper, this court
found t hat

[a] substantial body of precedent establishes that
federal district courts have power to order the
suppression or return of unlawfully seized property even
though no indictnment has been returned and thus no
crimnal prosecution is yet in existence. Though firmy
established, this jurisdiction is an exceptional one...
The theory articulated by nost of the cases is that
jurisdiction to order suppression or return prior to
i ndi ctment exi sts not by virtue of any statute but rather
derives from the inherent authority of the court over
those who are its officers.?®

We cautioned, however, that “it does not automatically followthat
this unique power should be exercised wherever it exists.
Rat her[,] such jurisdiction should be exercised with caution and
restraint, and subject to equitable principles.”?

The panel confirnmed that Hunsucker’s was not a case warranting

exerci se of this “anomal ous jurisdiction,” given that Hunsucker had

not shown that the agents exhibited callous disregard for his

6 1d.
"1d. at 31.
8 1d.

°1d. at 32 (citations onmtted).
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constitutional rights since “the search in issue was conducted
pursuant to a warrant issued in the normal manner.”!! Mboreover, he
had an adequate renedy at law for this allegedly unconstitutional
deprivation because, if the IRS did assess the tax, he could bring
a refund suit. Because the governnent had returned the originals
of the docunments to Hunsucker before trial, he could not claimthat
he woul d suffer an “irreparable injury” fromwaiting to vindicate
his rights “on the theory that sone of these materials were
necessary to conduct a legitimte business or were otherw se of
substantial value to” him?

A year later, in Richey v. Smth, we reconsidered the i ssue of
pre-indictnment suits under Rule 41(e).*® In that case a husband and
wfe sued in the district court under Rule 41(e) requesting the
return and suppression of allegedly illegally seized business
records.® The district court dismssed the suit for lack of
jurisdiction, because neither plaintiff had been indicted, but
noted that the couple could file a notion to suppress in the event
that a crimnal prosecution followed. Ri chey expl ai ned that

Hunsucker had |isted “sone of the considerations that shoul d govern

11d. at 35.
2] d.
13 515 F.2d 1239 (5th Gr. 1975).
¥1d. at 1241.
151 d.
-10-



the decision by the district court whether to exercise this
“anomal ous’ jurisdiction,” including “[f]irst” and “perhaps

forenost,” whether the notion for return of property “all eges that
governnent agents ... in seizing the property displayed a ‘call ous
di sregard for the constitutional rights of the taxpayer.’”® G her
factors a court should consider are “whether the plaintiff has an
i ndi vidual interest in and need for the material whose return he
seeks,” whether he “would be irreparably injured by denial of the
return of the property,” and whether he has an “adequate renedy at
| aw for the redress of his grievance.” |t noted, w thout deciding
the question, that a notion to suppress nmay not constitute an
adequate renedy at |aw for a potential crimnal defendant, because

a wongful indictnent is no |laughing matter; often it works a

grievous, irreparable injury to the person indicted. The stigma

cannot be easily erased. In the public mnd, the blot on a man’s
escutcheon ... is seldomw ped out by a subsequent judgnent of not
guilty.’”1®

The Ri chey panel remanded the case to the district court for

a hearing on the plaintiff’s allegations.? The court also stated

¥ 1d. (quoting Hunsucker, 497 F.2d at 34) (sone interna
quotation marks omtted).

7 1d. (citing Hunsucker, 497 F.2d at 34-35).

8 1d. at 1243 n. 10 (quoting In re Fried, 161 F.2d 453, 458-59
(2d Gir. 1947)).

¥ 1d. at 1244.
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that the district court woul d have to decide the appropriate relief
to be granted should the plaintiffs prevail, reasoning that “a
nmotion prior to any suggestion of crimnal proceedings, as here, is
nmore properly considered sinply as a suit in equity rather than one
under the Rules of Crimnal Procedure,” and “[s]o viewed, return of
the property would not necessarily entail suppression for the
purposes of further court proceedings.”?® As support for this
proposition the court stated that while the taxpayer was entitled

to be as well off as if (the IRS agent) had not unlawful |y sei zed

t hose papers, he was not entitled to be any better off.’”2

In United States v. Cal andra, rel eased around the sane tine as
Ri chey, the Suprene Court suggested that the equitable powers of a
district court under Rule 41(e) do have certain limtations.? In
that case a grand jury wtness refused to answer grand jury
questions on the ground that they were based on illegally obtained
evi dence. % Federal agents had secured a search warrant of

Cal andra’ s pl ace of business in connectionwth their investigation

into possibleillegal ganbling operations being carried out there.?

20 1d. at 1245.

2L 1d. (quoting Lord v. Kelley, 223 F. Supp. 684, 691 (D. Mass.
1963) ).

22 414 U. S. 338, 349 n.6 (1974).
2 1d. at 339.
24 1d. at 340.
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After the search Calandra noved under Rule 41(e) for suppression
and return of the seized evidence, contending that the affidavit
supporting the warrant was insufficient and that the search
exceeded the warrant’s scope.?® After a hearing the district court
ordered the evidence suppressed and returned to Calandra and
further ordered that Calandra need not answer any of the grand
jury’s questions based on the suppressed evidence.? The Sixth
Circuit affirmed, concluding that the district court “had properly
entertained the suppression notion and that the exclusionary rule
may be invoked by a wtness before the grand jury to bar
guestioning based on evidence obtained in an unlawful search and
sei zure."?’

The governnment petitioned for certiorari on the issue whet her,
under the exclusionary rule, Calandra could refuse to answer
questions before the grand jury on the ground that they were based
on illegally obtained evidence, and the Suprene Court granted
certiorari and reversed.® The Court reasoned that “[t]he grand
jury’ s sources of information are widely drawn, and the validity of

an indictnent is not affected by the character of the evidence

% 1d. at 341.
26 1d. at 341-42.
27 1d. at 342.
28 ] d.
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consi dered, "?° and added, “the exclusionary rule has never been
interpreted to proscribe the use of illegally seized evidence in
al |l proceedings or against all persons.”?3

O paranobunt inportance to the Calandra Court was the
exclusionary rule’'s potential for hanmstringing grand jury
i nvesti gations:

It is evident that this extension of the exclusionary
rule woul d seriously inpede the grand jury. Because the
grand jury does not finally adjudicate guilt or
i nnocence, it has traditionally been allowed to pursue
its investigative and accusatorial functions uni npeded by
the evidentiary and procedural restrictions applicableto
a crimnal trial. Permtting witnesses to invoke the
exclusionary rule before a grand jury would precipitate
adj udi cati on of issues hitherto reserved for the trial on
the nerits and would delay and disrupt grand jury
proceedi ngs. Suppression hearings would halt the orderly
progress of an investigation and mght necessitate
extended litigation of issues only tangentially rel ated
to the grand jury’'s primary objective. The probable
result would be protracted interruption of grand jury
pr oceedi ngs, effectively transform ng them into
prelimnary trials on the nerits. In sone cases the
delay mght be fatal to the enforcenent of the crimna

[ aw. 3!

The Court rejected the viewthat the deterrent effect extension of
the exclusionary rule to pre-indictnent proceedi ngs woul d have on
police msconduct overrode these concerns, because “[s]uch an

ext ensi on woul d deter only police [ m sconduct] consciously directed

2 1d. at 344-45.
30 ]1d. at 348.

3 |d. at 349 (internal quotation marks, citations, and
footnotes omtted).
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toward the discovery of evidence solely for use in a grand jury
i nvestigation.”3 Any incentive on the part of |aw enforcenent “to
di sregard the requirenent of the Fourth Amendnent solely to obtain
an indictnent froma grand jury is substantially negated by the
inadm ssibility of the illegally seized evidence in a subsequent
crimnal prosecution of the search victim "33
Cal andra argued that the exclusionary rule applied to grand
jury proceedi ngs by way of Rule 41(e), which at that tine provided
that “[a] person aggrieved by an unlawful search and seizure may
move the district court ... for the return of the property and to
suppress for the use as evi dence anyt hi ng so obt ai ned. "3 The Court
di sm ssed Cal andra’s reliance on the rule, stating that “Rul e 41(e)
does not constitute a statutory expansion of the exclusionary
rule.”3 The Court concluded, “[i]n the context of a grand jury
proceedi ng, we believe that the damage to that institution fronf
extensi on of the exclusionary rule “outweighs the benefit of any
possi bl e i ncrenmental deterrent effect. Qur conclusion necessarily
controls both the evidence seized during the course of an unl awf ul

search and sei zure and any question or evidence derived therefrom

2 1d. at 351.
33 1d.
34 1d. at 348 n.6.
35 1d.
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(the fruits of the unlawful search).”3®

Calandra clearly inplied that the target of a governnent
i nvestigation could not use Rule 41(e) — which extends no further
than the limts of the exclusionary rule — to prevent the grand
jury fromhaving access to illegally obtained evidence.® |In 1989
the Advisory Commttee to the Federal Rules of Crim nal Procedure,
noting Calandra, anmended Rule 41(e) to omt |anguage dating from
1944 which stated that evidence shall be suppressed if the court
grants a notion to return property. Its notes on the anendnent
expl ai ned,

Rul e 41(e) is not intended to deny the United States the

use of evidence permtted by the fourth anmendnent and

federal statutes, even if the evidence m ght have been

unlawful ly seized. United States v. Calandra, 414 U. S.

338, 349 n.6 (197[4]) (“Rule 41(e) does not constitute a

statutory expansion of the exclusionary rule.”).3®
The Comm ttee al so called into question our suggestion in Hunsucker
that the victim of an unlawful search has a right not only to

return of the original docunents but also to all copies, instead

proposi ng that cases which “have held that the governnent nust

% ]1d. at 355.

37 This conclusion is bolstered by Calandra’ s statenment that
remedies for an illegal search and sei zure i nclude a Bivens action
agai nst the officers who conducted the illegal search and a post-
i ndi ctment notion for suppression and return of illegally-seized
property. 1d. at 354 n.10. It noticeably omtted fromnention the
possibility that Rule 41(e) could ever be used by the victimof an
illegal search to suppress evidence pre-indictnent.

8 Fep. R CRM P. 41(e) (Advisory Committee notes to the 1989
anendnent s) .
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return copies of records where the originals were illegally seized

are questionable in situations in which the governnent is
permtted under Suprene Court decisions to use illegally seized
evidence.”® |t instead cautioned that, even in cases of illegally
seized property, “[i]f the United States has a need for the
property in an investigation ... its retention of the property
generally is reasonable.”

Despite these indications that Rule 41(e) cannot block the
governnent’s presentation of illegally seized evidence to the grand
jury, the Commttee notes do | eave open the possibility that, in
certain circunstances, equitable considerations may warrant the
governnent’s return of all seized records.* However, the case it
cited as an exanple of such a situation, Paton v. LaPrade,* is
markedly different from Brown’s. In Paton, the Third Crcuit

confronted the issue whether a plaintiff should be allowed to have

¥ 1d.

9 FeED. R CRM P. 41(e) (Advisory Committee notes to the 1989
anendnents) (“As anended, Rule 41(e) avoids an all or nothing
approach whereby the governnent nust either return records and nake
no copies or keep originals notw thstanding the hardship to their
owner.... I n many i nstances docunents and records that are rel evant
to ongoi ng or contenplated investigations and prosecuti ons nay be
returned to their owner as |ong as the governnent preserves a copy
for future use. In sone circunstances, however, equitable
considerations mght justify an order requiring the governnent to
return or destroy all copies of records that it has seized.”
(enphasi s added) (citing Paton v. LaPrade, 524 F.2d 862, 867-69 (3d
Cr. 1975)).

41 524 F.2d at 867-69.
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her FBI record expunged on the basis that it was the result of an
illegal search.* The plaintiff, a high school student, had sent
aletter to the Socialist Wirkers Party requesting information for
an assignnent in her social studies class.*® The FBlI illegally
intercepted the letter and created a file on the student, and added
her nanme to a nane index file with the filing synbol, “SM SWP,”
whi ch stood for “Subversive Matter-Socialist Wrkers Party.”* The
FBI further investigated the student and | earned that she had sent
the letter to the SWP for a class assignnent and was not herself
involved in subversive activities. However, the FBI did not
destroy the file.*

The student | earned of the FBI’'s investigation and filed suit
under a statute crimnalizing mail theft. She requested
expungenent of her FBI file on the ground that it “could endanger
her future educational and enpl oynent opportunities,” since Paton
“pl an[ ned] to study Chinese and then seek governnental
enpl oynent . ”4®  The district court ordered expungenent. The Third
Circuit vacated the ruling on the basis that the factual record did

not support the order, since it did not reveal “the scope and form

421 d.
43 1d. at 865.
4 1d. at 866.
4] d.
4 ]1d. at 868.
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of dissem nation of the Paton file, its utility to the FBI, and the
pertinent facts necessary for a determnation of the legality of
the mail cover.”#

The Advisory Commttee apparently believed that in a simlar
situation a district court could properly order conplete
destruction of the file under Rule 41(e). Inportantly, Paton did
not concern an ongoi ng crimnal investigation, but instead a cl osed
one. The bal ance of equities in such a situation would nore |ikely
favor conplete destruction or return of the evidence than in
ci rcunst ances such as Brown’s, where the grand jury investigation
into his activities is ongoing.

Al t hough the comentary to Rule 41(e) does not absolutely
forecl ose use of the rule to suppress evi dence goi ng before a grand
jury, we are convinced by both Calandra and the Advisory
Commttee’'s notes that Rule 41(e) does not permt a district court
to order conplete suppression of seized evidence absent, at the
very |l east, a substantial show ng of irreparable harm Even prior
to the anmendnents, the Suprene Court recogni zed that a suppression

nmoti on under Rule 41(e) should not be granted absent proof of such

47 1d. at 869.

48 The governnent confirned at oral argunent that although the
grand jury has indicted Brown on federal tax charges the grand jury
investigation is still active.
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injury.* Such a showing is inperative given the concerns Cal andra
voi ced about inpeding a grand jury investigation, which have all
materialized in Brown’s case. The governnent has been unable to
vi ew any of the seized evidence since entry of the protective order
in Cctober 2000, and the district court did not decide the notion
for return of property until alnost two years after Brown filed it.
As the Calandra Court feared would be the probable result if the
exclusionary rul e were extended to pre-indictnent proceedings, the
result of Brown’s 41(e) notions has been “protracted interruption”
of the grand jury investigation, and a three-day evidentiary
hearing that was “effectively ... [a] prelimnary trial[] on the

merits.”>°

“1n G M Leasing Corp. v. United States, the Suprene Court
seconded our view in Hunsucker that a necessary prerequisite to a
Rule 41(e) suppression renmedy was the novant’s show ng of
i rreparabl e harm reasoning:

The suppression issue, as to the books and records,
obviously is premature and may be considered if and when
proceedi ngs arise in which the Governnent seeks to use
t he docunents or informati on obtained fromthem And the
irreparable injury required to support a notion to
suppress, under Fed. Rule Crim Proc. 41(e), on equitable
grounds in advance of any proceedings, has not been
denonstr at ed.

429 U. S. 338, 359-60 (1977) (enphasis added) (citing Hunsucker v.
Phi nney, 497 F.2d 29, 34 (5th Gr. 1974)).

0 Calandra, 414 U S. at 349-50 (internal quotation narks
omtted). The facts of Brown’ s case resenble Calandra’s, in which
al nost two and a half years el apsed between the tinme Cal andra was
sumoned to appear and testify before the grand jury and the date
on which the Suprene Court issued its decision. 1d. at 349 n.7.
The Court reasoned, “[i]f respondent’s testinony was vital to the
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Despite the necessity of proving irreparable harm Brown has
given short shrift to this conponent of 41(e). G ven that the
gover nnent has all owed Brown constant access to the records since
their seizure and has been hospitable to his staff’s copyi ng of any
needed record, Brown does not contend that the governnent’s
possessi on of the seized docunents does irreparable injury to his
busi ness. I nstead, he wurges that the governnent’s alleged
invasions into attorney-client privileged docunents justify the
district court’s order. However, as the governnent pointed out to
the district court, despite his ready access to the evidence, at no
time has Brown nmade any effort to identify specific privileged
docunents in the hands of the governnent or provide a |l egal basis
for asserting a particular privilege. Brown has failed to indicate
t he amount of privil eged docunents the governnment has or the vol une
of privileged docunents the governnent taint teamall egedly perused
after seizure. |Instead, his argunent, both in the district court
and in our court, has consisted of vague allegations that the
governnment viewed extensive anounts of privileged information
during the search of his law office and after the docunents’
sei zure. Since Brown has failed to offer proof substantiating
t hese assertions, they do not suffice to prove irreparable injury
warranting the drastic relief granted by the district court.

Brown al so argues that he will suffer irreparabl e harmbecause

grand jury’s investigation ... it is possible that this particul ar
i nvestigation has been conpletely frustrated.” Id.
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of the reputational damage he would suffer from being indicted.
After the governnent filed the appeal, the grand jury did indict
Brown on federal tax charges without the benefit of the evidence at
issue. We will nonetheless address Brown’s argunent because the
potential exists that the grand jury could yet rely on the seized
evidence to indict Brown on additional charges. In R chey we

cauti oned t hat a wongful indictnent is nolaughing matter; often
it works a grievous, irreparable injury to the person indicted.’ "%
At the sane tine, the Ninth Grcuit nore recently observed, “if the
mere threat of prosecution were allowed to constitute irreparable
harm[for purposes of Rule 41(e)], every potential defendant could
point to the sane harm and invoke the equitable powers of the
district court .... [T]lhe district court’s exercise of |its
equitable jurisdiction would not be extraordinary, but instead
quite ordinary.”® The 1989 anendnents to Rule 41(e) and the
Advi sory Comm ttee’s notes on those anmendnents encourage courts to

focus on the harnful effects the | oss of the property weaks on the

novant . % Taki ng that nudge, we conclude that the irreparabl e harm

% Richey v. Smith, 515 F.2d 1243 n. 10 (quoting In re Fried,
161 F.2d 453, 458-59 (2d Cir. 1947)).

52 Ransden v. United States, 2 F.3d 322, 326 (9th Cir. 1993).

3 This is reflected in the fact that subsequent to the 1989
amendnents the rule allows a victim of even a |awful search and
seizure to nove for the return of property. See FED. R CRM P
41(e) (2001). Moreover, the conmmentary to the anendnents enphasi ze
that courts should balance “law enforcenent interests” in the
property with the novant’s possessory interest in the property and
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which Brown nust have proven to prevail in the Rule 41(e)

proceedi ng nust have focused on the injury to Brown from | oss of

the property, not sinply harmfromthe grand jury’ s reliance on the

illegally seized evidence in indicting him- Calandra allows that.
L1,

Brown has not denonstrated the harm necessary to support the
district court’s order requiring return and conpl ete suppressi on of
t he evidence. W VACATE the district court’s order and REMAND wi t h
instructions to the district court to dismss this civil
proceedi ng. W express no opi nion on any notion to suppress Brown
may file in his now pending crimnal case.>®

VACATED and REMANDED.

the “hardship” to the property owner from | oss of the property.
ld. (Advisory Commttee notes to the 1989 anendnents).

54 \W do not pass upon Brown’s all egations that the governnent
possesses potentially privileged information. W |eave those to
the district court in which the crimnal proceeding is pending.
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