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Appeal fromthe United States District Court
for the Western District of Texas

Before DAVIS, JONES, and BENAVIDES, Crcuit Judges.
BENAVI DES, Circuit Judge:

This interlocutory appeal presents a preenption question.
Six nmenbers of a proposed class of non-Caucasi an i nsurance
custoners instigated this Gvil Rights action agai nst Appellants
Al l state Insurance Corp. et alia (Appellants or Allstate),
alleging that Allstate engages in racially discrimnatory
busi ness practices in violation of 42 U S. C. 88 1981 and 1982 of
the CGvil R ghts Act of 1866, and in violation of the Fair

Housing Act (FHA), 42 U S. C. 83601 et seq. Appellants filed a



Rule 12(b)(6) notion to dism ss, arguing that the anti-preenption
provi sion of the MCarran-Ferguson Act, 15 U S.C. 8§ 1012(b),
precl udes application of federal anti-discrimnation |laws to the
controversy at bar. The district court denied the notion, finding
that the application of the civil rights statutes was not
precl uded by the MCarran- Ferguson Act, but sinultaneously
granting leave for this interlocutory appeal. W find that the
McCarr an- Fer guson Act does not bar Appellees’ clains, and
consequently we affirmthe ruling of the district court.

| .

Appel | ees are six non-Caucasi an Allstate policyhol ders who
instigated this action alleging racially discrimnatory pricing
practices on the part of Appellants Allstate, et al. in violation
of 42 U S.C. 88 1981 and 1982 of the Gvil R ghts Act of 1866 and
in violation of the FHA, 42 U S.C. 83601 et seq. Specifically,
Appel l ees allege that Allstate uses a “credit-scoring systeni to
target non-Caucasi an custoners for the sale of nore expensive
i nsurance policies than those directed at Caucasi an custoners.
Simlarly, the credit-scoring systemis allegedly used to “place”
non- Caucasi an applicants into nore expensive policies than those

polices into which Caucasi an applicants are placed.!?

'The dissent invites us to |abel Appellees’ clains under 88§
1981 and 1982 a diversion and to conment on the nerits of those
clains. W decline to go beyond the prelimnary questions
presented by this interlocutory appeal.
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Appel l ees filed a three-count class action conplaint.
Appellants filed a notion to dismss, arguing, inter alia, that
Appel l ees’ clains are preenpted by the MCarran-Ferguson Act. The
district court denied the notion to dismss in all regards.
However, at the conclusion of its nmenorandum opi nion, the
district court noted that the order involved “controlling
questions of law as to which there are substantial grounds for
difference of opinion.” The district court went on to suggest,
sua sponte, that it would “l ook favorably upon a properly and
tinely filed notion for leave to file an interlocutory appeal .”
Appel lants so filed, and that interlocutory interrogatory is now
before this Court. See 28 U.S.C A § 1292. The preenptive effect
of the MCarran-Ferguson Act constitutes the sole point of
appeal .

1.

Where, as here, a district court’s ruling on a 12(b)(6)
nmotion to dismss is based entirely on conclusions of law, this
Court reviews that determ nation de novo. See Malina v. Gonzal es,
994 F.2d 1121, 1124 (5th Cr. 1993). The sole issue before this
Court is whether the MCarran-Ferguson Act precludes the
application of 88 1981 and 1982 of the G vil R ghts Act of 1866
and the FHA to the insurance pricing schenes at issue here. The
McCarran- Ferguson Act (MFA) provides in pertinent part:

No Act of Congress shall be construed to
invalidate, inpair, or supersede any |aw
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enacted by any State for the purpose of

regul ati ng the business of insurance...unless

such Act specifically relates to the business

of insurance.?
15 U.S.C. § 1012(b).

A.  Humana Inc. v. Forsyth

The Suprenme Court outlined the framework in which MFA

preenption questions are to be addressed in Humana Inc. v.
Forsyth, 525 U. S. 299 (1999). In Humana, the Court revi ewed
whet her the application of RICO in an insurance context was
preenpted by the MFA. In finding that RICO was not preenpted by
the MFA, the Court expressly rejected the view that the MFA
aut hori zed a state-supremacy “field preenption” approach to the
application of federal law to the insurance industry. |nstead,
the Court enphasized that MFA preenption is to be examned within
a “conflict preenption” rubric, and that, as such, the analysis
wll turn on one of two axes: (1) the existence of an express
conflict with the letter of the state law, or (2) the frustration
of an officially articulated state regulatory goal. Moreover, the
Court rejected an inplicit presunption against the application of

federal law in insurance contexts, stating instead that federal

law is to be applied in an insurance context where it can be

2The Act goes on to expressly exenpt the Sherman Act (1890),
the dayton Act (1914), and the Federal Trade Comm ssion Act
(1914).



applied in harnony with state | aw

Addi tionally, the Humana Court found that RI CO could be
applied in harnony with the state | aw because, inter alia, the
federal |aw did not proscribe conduct that the state insurance
laws permt; the existence of different renedi al regi mes does not
constitute an inpairnent of the state regulatory schene; the
federal | aw augnented and advanced state regulatory goals; and
the federal law did not frustrate a particular and declared state
regul atory policy.

In sum in extrenely clear and specific | anguage the Court
identified the follow ng three MFA preenption threshold
requi renents: (1)the federal |law in question nust not be
specifically directed at insurance regulation; (2) there nust
exist a particular state |aw (or declared regulatory policy)
enacted for the purpose of regulating insurance; and (3)
application of the federal law to the controversy in question
nust invalidate, inpair or supercede that state | aw.?3

We have not yet had occasion to pass upon the MA preenption

® With similar clarity the Humana Court went on to articulate the following MFA
"Impairment” standard:

[1] When federal law does not directly conflict with state
regulation, and [2] when application of the federal law would not
frustrate any declared state policy or interfere with a State's
administrative regime, the McCarran-Ferguson Act does not
preclude its application.

Id. at 307, 310.



standard outlined by Humana within the context of applying

8§ 1981, § 1982, or the FHA. However, this Court did recently
consi der MFA preenption in the context of the Federal Arbitration
Act, 9 US.C 8 4 (FAA. In American Heritage Life Insurance Co.
v. Or, 294 F.3d 702 (5th Gr. 2002), we reviewed and rejected a
chall enge to the application of the FAA in an insurance context:

The test under MCarran-Ferguson i s not

whet her a state has enacted statutes
regul ati ng the busi ness of insurance, but
whet her such state statutes will be

i nval i dated, inpaired, or superseded by the
application of federal |aw. Appellants fai
to identify any statute that woul d be

i npai red, invalidated, or superseded by the
application of the FAA Instead, Appellants
try to perpetrate a judicial end-run by
asserting that an attorney general's opinion
or insurance departnent's regul atory,
admnistrative policy is the functional

equi valent of a state lawrelating to

i nsurance, thereby triggering the provisions
of the Act. Appellants' argunents are

W thout nerit.

|d. at 708. (enphasis added)(internal citations and quotation
marks omtted). Thus, in American Heritage this Court concl uded
t hat MFA preenption would not be found nerely because the state
has a nmechanismin place for regulating insurance contracts, nor
could the state's putative disfavor of arbitration in the
i nsurance context serve as a sufficient ground upon which
conflict wwth the FAA could germnate. W found instead that
[t]he party seeking to avail itself of the
[ McCarran- Ferguson] Act nust denonstrate that
application of the FAA woul d invalidate,

i npair, or supersede a particular state |aw
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that regul ates the business of insurance.

I d. (enphasis in original).

Mor eover, several of our sister circuits have passed
squarely upon the question of MFA preenption with respect to
8§ 1981, § 1982, or the FHA. Every circuit that has considered the
question has determ ned that federal anti-discrimnation |aws may
be applied in an insurance context, even where the state
i nsurance agenci es have nechanisnms in place to regul ate
discrimnatory practices. Specifically, the El eventh, Seventh,
Fourth, Sixth, and NNnth Grcuits all have determ ned that the
MFA does not prevent the application of federal anti-
discrimnation laws to the insurance industry.?

In Moore v. Liberty National Life Insurance Co., 267 F.3d

1209 (11th G r. 2001), the Eleventh Circuit considered a

* See Mbore v. Liberty Nat’l Life Ins. Co., 267 F.3d 1209
(11th Gr. 2001); NAACP v. Am Famly Miut. Ins. Co., 978 F.2d 287
(7th Gr. 1992); Mackey v. Nationwde Ins., 724 F.2d 419 (4th
Cir. 1984) (application of FHA in insurance context woul d not
i npair or supersede any state |aw, although North Carolina
forbids discrimnatory rates in the insurance business);

Nati onwide Mut. Ins. Co. v. G sneros, 52 F.3d 1351 (6th Cr

1995) ("W conclude that the presence of additional renedies in
the Fair Housing Act does not cause the Act to invalidate, inpair
or supersede Ohio insurance |aw. Accordingly, we hold that the
McCar r an- Ferguson Act does not preclude HUD s interpretation of
the Fair Housing Act."); Merchants Hone Delivery Serv., Inc. v.
Frank B. Hall & Co., 50 F.3d 1486, 1491-92 (9th Cr. 1995)
(follow ng Arerican Fam |y and hol ding that federal regulation
that provides additional renmedies to those provided under state

i nsurance plan does not violate MA).



chal  enge to the application of 88§ 1981 and 1982 to all egedly
racially discrimnatory "red-1lining" insurance practices. The

El eventh Circuit upheld the application of the federal anti-
discrimnation | aws despite the fact that Al abama | aw purportedly
inplicitly authorized racially discrimnatory practices which
have an "actuarial basis." The Eleventh Grcuit rejected the
contention that allowi ng the application of federal civil rights
statutes would frustrate or interfere with Alabama's policy of
allowi ng discrimnatory practices which were based on actuari al
reality:

We are asked to assune that the abolition of
one formof discrimnation, as codified in
section 27-11-12, anounts to a clear
declaration by the state that all other forns
of discrimnation, however invidious, are
accept abl e. W cannot construe Al abama's
schene of insurance regulation in such a
formalistic and narrow way. Absent nore
convi nci ng evidence that racial
discrimnation in the insurance context is an
integral part of Al abama's regul atory schene,
Li berty National's argunent nust fail.

: [We . . . cannot conclude that
Al abama i ntended to condone raci al
discrimnation in its schenme of insurance
regul ation. We therefore see no inconsistency
between the state's interest in preventing
"unfair discrimnation" between individuals
wth simlar |life expectancies and the
paranount national interest in preventing
racial discrimnation in the contexts
articulated by 88 1981 and 1982. The two
nondi scrim nation principles conplenent each
ot her, and Liberty National has not
denonstrated that the federal statutes at
i ssue inpinge on any declared state policy in
the i nsurance context. Therefore, the
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McCarr an- Ferguson Act does not require the
reverse-preenption of plaintiffs' 88 1981 and
1982 cl ai ns.

ld. at 1222-23 (enphasi s added).

Simlarly, in NAACP v. Anerican Fam |y Mitual |nsurance Co.
978 F.2d 287 (7th Gr. 1992), the Seventh G rcuit found an FHA
challenge to an allegedly racially discrimnatory practice of
"red-l1ining" was not barred by MFA preenption. The Seventh

Circuit noted that:

I f Wsconsin wants to authorize redlining, it
need only say so . . . . Anerican Famly has
not drawn to our attention, however, any | aw,
regul ation, or decision in Wsconsin

requi ring redlining, condoning that practice,
commtting to insurers all decisions about
redlining, or holding that redlining with
discrimnatory intent (or disparate inpact)
does not violate state | aw . :

official of Wsconsin has appeared in this
litigation to say that a federal renedy under
the Fair Housing Act would frustrate any
state policy. Al though the MCarran- Ferguson
Act gives states the final word on the
regul ati on of insurance unless Congress
specifically overrides their choices,
Wsconsin's word is consistent with the Fair
Housi ng Act.

ld. at 297.

Additionally, the sanme issues were reached and accord was
found in every circuit which has reviewed a MFA preenption
chal l enge to the application of § 1981, § 1982, or the FHA in an

I nsurance cont ext.

B. Humana Standard Applied to the Controversy at Bar
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Here, all parties agree that the sections of the civil
rights statutes under which Appellees seek relief do not
“specifically relate to the business of insurance.” Therefore,
the first Humana threshold requirenent is nmet. The resol ution of
the preenption question then turns on whether the second two
prongs can be net: whether there exists a state | aw or official
policy which is directed at the regulation of insurance, and
whet her application of 8 1981, § 1982, and the FHA to the
i nsurance practices at issue here would “inpair” that state
i nsurance | aw. Here, however, Appellants' ability to invoke the
MFA preenption fails on both fronts. First, and nost inportantly,
Appel l ants do not point to any law with which the federal civil
rights laws conflict, nor do they direct this Court to any
decl ared regul atory policy which the application of these
statutes would frustrate. Moreover, because Appellants do not
identify a state law or policy that would be inpaired by the
application of the federal statutes, it is inpossible for themto
prevail on the third Humana prong, i.e., a finding of inpairnent
caused by the application of the federal |aw

The above anal ysis notw t hstandi ng, Appellants generally
contend that the application of federal |law to the practices at
i ssues here would inpair the state |law of Florida and Texas.

Under Humana, to inpair state |law, the federal |aw nust either
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directly conflict with state regulation, frustrate a decl ared

policy, or interfere with an adm nistrative reginme.> Appellants

®> Appellants al'so urge us to entertain two additional theories of preemption. The first
argument, dubbed the "filed rate”" argument, is presented to us for the first timein this
interlocutory appeal. As an initial matter, we observe that we consider issues raised for the first
time on appeal “only ‘in extraordinary instances . . . to avoid a miscarriage of justice.”” Martinez
v. Tex. Dep't of Criminal Justice, 300 F.3d 567, 573 (5th Cir. 2002)(emphasisin
origina)(quoting Doleac v. Michalson, 264 F.3d 470, 492 (5th Cir. 2001)). Mor eover,
al t hough we have discretion to review on interlocutory appeal
those issues which are "fairly included" in the appeal, we do not
deemthis argunent to be fairly included, as it is, at best,
ancillary to Appellants' primary argunents in support of
preenption. See Reserve Mooring Inc. v. Am Conmmercial Barge Line
LLC, 251 F.3d 1069 (5th Cr. 2001).

Regar dl ess, however, we find Appellants’ “filed rate”
argunent unpersuasive. The application of anti-discrimnation
| aws cannot reasonably be construed to supplant the specific rate
controls of Florida and Texas. The application of the civil
rights | aws cannot even suppl ant whatever anti-discrimnation
conponents may be inherent or express in the insurance rate
controls which Florida and Texas may choose to adopt. |If Florida
or Texas had adopted a specific rate control |aw or policy that
conflicted with the anti-discrimnation policies manifested in
the civil rights statutes, those states needed only to direct us
to that specific |aw and we woul d have obligingly considered the
purported conflict.

Here, however, Appellants do not direct this Court to a
direct conflict or to a frustrated and declared policy with
respect to their filed rate argunent. Florida and Texas have
recently passed | aws regulating credit scoring. See Act of June
26, 2003, 2003 Fla. Laws ch. 407, 8 3 (to be codified at Fla.
Stat. ch. 626.9741); Act of June 11, 2003, ch. 206, § 301, 2003
Tex. Sess. Law Serv. 907, 916 (Vernon) (to be codified at Tex.
Ins. Code 8§ 21.49-2U); Act of Feb. 25, 2003, ch. 1, § 3, 2003
Tex. Sess. Law Serv. 1, 2 (Vernon) (to be codified at Tex. Ins.
Code 8 5.141). However, these |laws are not retroactive and thus
have no bearing on Appellees’ cause of action. Consequently,
even were we inclined to address this argunent for the first tine
on appeal, we would find it unavailing.

Appel l ants’ “super actuary” argunent is simlarly flawed.
Appel l ants argue that "if this case were allowed to proceed and
the plaintiffs were able to show disparate inpact, the district
court will be required to . . . substitute its judgnent for the
j udgnent of each of the 50 state insurance departnents regarding
whet her the use of credit scoring is appropriate.” This

11



argue that the application of the civil rights statutes at issue
here would frustrate Texas and Florida state insurance policy by
frustrating the ability of those states to regul ate insurance
pricing policies. However, in this argunent Appell ants adopt
entirely a "field preenption" posture, declining to direct the
Court to a particular |law or declared regulatory policy, and
instead confining their argunent to the observation that states

regul ate i nsurance pricing and then vaguely conjecturing that,

construction, although colorful, is incorrect. Appellants
om nous description of the court's role as "super actuary"
sitting in judgnent on the specific insurance-rate policy
preferences of Florida and Texas is fanciful. In engaging in the
unremar kabl e task of determ ning whether specific conduct falls
wthin the anbit of federal civil rights law, a court would no
nmore becone a "super actuary" than the court becones a "super
entrepreneur” each tinme the court nust determ ne whether a
discrimnatory practice constitutes a business necessity.
Appel lants' attenpt to distinguish the business of insurance from
ot her busi nesses is unpersuasive. The business of insurance is
di stingui shable only in that Congress has protected the business
of insurance frominadvertent federal preenption. Thus, our
analysis is concerned only with whether the civil rights laws are
in harnmony with state regulation. W are not dissuaded from our
preenption conclusion nerely because a court may eventually be
required to determ ne whet her the conpl ai ned-of conduct actually
viol ates federal |aw

Thus, if Appellants were to bring a proper notion to dismss
the di sparate inpact clains under this new theory, and the
district court were to decline to dismss the clains, it would be
because the federal regulatory goal of disallowing racially
discrimnatory insurance pricing is in harnony with the state's
goal of disallowng racially discrimnatory insurance pricing.
Wi |l e Appellants persist in trying to nold the issues of this
appeal into federalism questions, Humana makes clear that the
field of insurance regulation is not reserved to the states
exclusively, that federal |aw governs concurrently in the area,
and that federal law will only be preenpted where there is a
statutory or policy conflict. Therefore, allowng the states to
exerci se exclusive or autononous discretion in insurance
regulation is not a valid rationale for finding MFA preenption.
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sonehow, "federal civil rights laws will interfere with and
frustrate the abilities of states to regulate insurance rate
maki ng. " °©

Qobviously this assertion is not nearly enough to w thstand
Humana scrutiny. Appellants cannot denonstrate that the federal
law in question frustrates a policy associated with the
regul ati on of insurance pricing wthout identifying an actual
policy. Even filling in for Appellants the fact that Florida and
Texas m ght adopt an approach different fromthe approach
enbodied in the federal statutes, the nere fact that the two

approaches are different is not sufficient to create a conflict.

®I'n support of this general inpairnment argunment, Appellants
rely heavily on Doe v. Miutual of Omaha I nsurance Co., 179 F. 3d
557 (7th Gr. 1999), a case which is entirely inapposite. In Doe,
there was an actual state insurance |aw which purportedly
conflicted with the application of the ADA to the particular
i nsurance question at issue. There, Illinois enacted a | aw which
permtted caps on health care insurance for patients with AlDS.
The state insurance | aw was chal | enged under the ADA, and the
def endants rai sed a MFA defense. The Seventh Crcuit was required
to consider whether the state |law conflicted with the ADA
because, if it did, then it would be necessary for the court to
determ ne whet her application of the ADA to the Al DS-cap question
viol ated the MFA anti-preenption provision. The Seventh Circuit
concluded that the state |law did not violate the ADA, so no
preenption was found.

Here, however, we have no state | aw which purportedly
conflicts with the application of the civil rights statutes to
the particular question of credit-scoring. Therefore, obviously,
we cannot consi der whether the nonexistent |aw violates the civil
rights statutes such that the application of the civil rights
statutes could potentially violate the MFA. The probl em here, as
el sewhere in Appellants’ analysis, is that there sinply is no
state law for us to consider.
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The approach of the federal statute nust tread upon a declared
policy goal of the state schene. Here, as the district court
correctly noted, "Defendants have not drawn the court's attention
to any law, regulation, or decision in Texas or Florida
requiring . . . [or] condoning"” the credit-scoring practice at
i ssue here.’

I nstead, in adopting this view, Appellants and their
supporting amci have inplicitly adopted the position that the

Humana Court's use of the phrase "or interfere wwth a State's
admnistrative regine" neans that if the state has a nechanismin
pl ace for perform ng an insurance-related function and the
federal |aw enters that regulatory arena, then the federal lawis
"interfering" with the state's admnistrative reginme. This
interpretation, however, is manifestly at odds with both the
facts and express hol dings of Humana. |In Hunmana, the Court
expressly rejected a "field preenption” approach to MFA
preenption, holding instead that federal and state | aw can

concurrently affect the sane issues and further the sanme goals as

long as the federal |aw does not frustrate the state's decl ared

" Appel l ants argue that disparate inpact clainms are
particularly likely to inpair state law. W do not agree, and in
any case the conflicts Appellants warn of are entirely
conjectural. The dissent reiterates Appellants’ argunent but
of fers no nore convincing evidence that disparate inpact suits
W Il necessarily inpair state insurance regulation. W therefore
decline to differentiate clains of disparate inpact and clains of
intentional discrimnation at this prelimnary stage of
litigation.
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policy. "Interference," then, is not synonynous with "a presence
inthe regulatory field." For exanple, in Humana, the Court
found that although states have adm nistrative regi nes and
mechani sms in place to regulate insurance fraud, the question is
not whether the state adm nistrative regime has "occupi ed that
field." Instead, the question is whether the regul atory goals
are in harnony. RICO the Court found, supplenented the state’s
mechani snms for elimnating i nsurance fraud, and consequently the
pur pose and goals of both RICO and the state insurance | aw were
in alignment rather than conflict. This line of reasoning clearly
denonstrates that the Court has rejected an interpretation of
“interference” which is prem sed on the nere presence of federal
law within a facet of insurance regulation for which the state

al ready has an admnistrative regine in place.

Appel  ants, however, do not point to an insurance pricing
regul atory goal which is hanpered by the application of the civil
rights laws to the credit-scoring practice at issue here, save
the inplied goal of allowing the states to pursue their pricing
regul atory goals in isolation, which the Humana Court clearly
rejected as a relevant state policy goal. W concl ude,

t herefore, that the M-A does not preclude Appellees’ clains.?

8 Appellants raise two additional arguments. First, Appellants contend that the
enforcement of “private actions for damages’ which are available under the civil rights statutes

but not under the state scheme would serve to impair the state regulatory scheme. However, i t
is well-settled that the existence of additional renedies does
not create a conflict with state | aw such that MA preenption may
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L1l
For the foregoing reasons the ruling of the district court
Wth respect to the question of MCarran-Ferguson preenption is

her ei n AFFI RVED

be found. This argunent has been expressly rejected by the
Suprene Court in Humana, by the Fourth G rcuit in Mackey, 724
F.2d at 421, by the Seventh G rcuit in American Famly, 978 F. 2d
at 296, by the Sixth Grcuit in Nationwi de Mitual, 52 F.3d at
1363, and by the Nnth Crcuit in Merchants Honme Delivery, 50
F.3d at 1491-92. W likewise reject it here.

In a simlar vein, Appellants argue that the fact that the
Fl ori da and Texas departnents of insurance regulation are
investigating the practices at issue here denonstrates that the
application of the federal laws in question would inpair state
| aw. Here, Appellants’ argunent is sinply that Florida and Texas
bot h have dedi cated nmechani sns for regulating discrimnatory
i nsurance rates, and that these departnents regul ate insurance
prices with a particular expertise. However, the fact that the
state also has a nechanismin place for performng a function
whi ch the federal |aw would affect does not create a conflict.
Appel  ants nmust show that a conflict exists with a particular
| aw, or that an inconsistency exists with state regul atory
policy. Here, Appellants only argue that the states already have
a schene in place, and that is not enough to create an MFA
preenpti on.

16



EDITH H JONES, G rcuit Judge, concurring in part and dissenting in
part:

Wth due respect to ny coll eagues, | cannot agree that
this nationwi de class action challenging insurers’ use of credit
scoring in the pricing of autonobile and honme owners’ policies can
proceed i ntact under the McCarran-Ferguson Act. The all egations of
intentional race discrimnation under 42 U.S. C. 88 1981 and 1982 do
not appear to be preenpted,® but they are a diversion. Plaintiffs’
principal attack is under the Fair Housing Act against the alleged
di sparate inpact of a facially-neutral conponent of insurance
pricing deci sions.

The mpjority, in ny view, fails to recognize that a
di sparate inpact claimgoes to the heart of the risk adjustnent
that wunderlies the insurance business. The Seventh Circuit
cogently obser ved: “Ri sk di scrim nation IS not race

discrimnation.” NAACP v. Am Famly Mut. Ins. Co., 978 F.2d 287,

290 (7th Gr. 1992). Every insurer sets its prices according to
the risk enbodied in covering particular categories of custoners.
Thus, young mal e drivers pay higher prem uns than young fenal es or
mature drivers because of the higher incidents of policy clains

made by that group. To be sure, insurers inflict a disparate

°In this court, 8§ 1981 and 1982 have been confined to casesinvolving intentional racial
discrimination, not disparate impact claims. Arguello v. Conoco, Inc., 207 F.3d 803, 809 n.9 (5th
Cir. 2000); Hanson v. Veterans Admin., 800 F.2d 1381, 1385 (5th Cir. 1986).
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i npact upon young nale drivers, but hardly anyone argues that the
i npact is unjustified. The relevant inquiries are whether the
price differential reasonably conforns to the risk differential and
whether, in a regulated rate system the insurer has received an
appropriate return.

State insurance conm ssions, |ike those of Florida and
Texas, are set up to regulate rates by overseeing the insurance
conpani es’ assessnent of risks and differential pricing decisions.
Integral to the regulatory regine is a prohibition on “unfair
discrimnation” in pricing. Tex. Ins. Code Ann. art. 21.21-6
(Vernon 1981 & Supp. 2003); Fla. Stat. ch. 627.031 (2) (2002). No
matter the exact statutory regi me under which the comm ssions go
about their business, they are called upon to bal ance, verify and
make a quasi -l egi sl ative determ nati on concerni ng the adequacy and

appropriateness of rates. Colo. Interstate Gas Co. v. Fed. Power

Commin, 324 U. S. 581, 589 (1945) (“Rate-making is essentially a

| egislative function.”). Their responsibility is ultimtely
fulfilled by evaluating the conpanies’ conparative risk
determ nati ons. Since risk determnations are mathematically
conplex and nulti-faceted, unraveling a single thread, |like credit

scoring, that is a conponent of a risk fornula necessarily affects
the entire fabric.

Vi ewed against this backdrop, it is plain that the
instant class action inevitably draws federal courts into the

mechanics of insurance pricing and, by the sane token, nust
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dimnish the scope of action available to state insurance
comm ssi oners. The plaintiffs really nmake no pretense to the
contrary, as they allege that the prem uns charged to them using
credit scoring are di scrim natory, excessi ve, unfair,
unconsci onabl e, and unlawful. These terns are nearly identical to
those in the statutes that guide the Texas and Florida insurance
comm ssi ons. The plaintiffs, however, are asking the federal
courts to examne one thread from the regulatory fabric, while
state insurance conm ssioners renmain responsible for the whole.
There is thus a significant difference between intentional
discrimnation clains and disparate inpact clains for purposes of
McCar r an- Fer guson.

The McCarran-Ferguson Act was designed precisely to
prevent this type of federal interference with the states’
prerogative of insurance regulation. The majority have not only
m sunderstood the intimate connection between the plaintiffs’
clains and insurance rate-naking, but they have also interpreted
the scope of MCarran-Ferguson preenption too narrowy, and they
have m sapplied | ower court precedents. These errors require brief

el aboration.® |n Humana Inc. v. Forsyth, 525 U.S. 299 (1999), the

Suprene Court’s anal ysis of MCarran-Ferguson preenption parallels
its venerable tests for determning the supremacy of federal |aw

over the states. Thus, the Court stated that:

19Because the majority have correctly quoted § 2(b) of the Act and explained its general
parameters, | will not repeat those matters here.
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Wiile we reject any sort of field preenption, we also
reject the polar opposite of that view, i.e. that
Congress intended a green light for federal regulation
whenever the federal |aw does not collide head-on with
state regulation. [The Court quotes a dictionary
definition of ‘inpair’ in 8§ 2(b).] The followng
formul ati on seens to us to capture that neaning and to
construe, nost sensibly, the text of §8 2(b): when federal
| aw does not directly conflict wth state regul ation, and
when application of the federal |aw would not frustrate
any declared state policy or interfere with a State’'s
adm ni strative regi ne, the McCarran-Ferguson Act does not
preclude its application.

Humana, 525 U. S. at 309-10 (enphasis added). Humana does not
require a direct conflict with state law in order to conpel
preenption. It is enough that the federal law my “interfere with
a State’'s admnistrative regine.” The majority seens to ignore
this clear alternative, however, by repeatedly, and incorrectly,

demandi ng evi dence of “an enacted |aw or a “declared policy.”

" See, e.q.., Maj. Opn at 4 (stating that McCarran-Ferguson preemption “analysis will
turn on one of two axises. (1) the existence of an express conflict with the letter of the state law,
or (2) the frustration of an officially articulated state regulatory goa”); Mg. Opn. at 5 (hoting that
in Humana “the federal law did not frustrate a particular and declared state regulatory policy”
and also stating that the Supreme Court “identified the following three [McCarran-Ferguson]
preemption threshold requirements:(1)the federal law in question must not be specifically directed
at insurance regulation; (2) there must exist a particular state law (or declared regulatory policy)
enacted for the purpose of regulating insurance; and (3) application of the federa law to the
controversy in question must invalidate, impair or supercede that state law”); Mg. Opn. at 10
(“Moreover, because Appellants do not identify a state law or policy that would be impaired by
the application of the federa statutes, it isimpossible for them to prevail on the third Humana
prong, i.e., afinding of impairment caused by the application of the federa law”); Mg. Opn. at 12
(noting that Appellants failed “to direct the Court to a particular law or declared regulatory
policy” or identify “an actual policy”); Mg. Opn. at 13 (stating that “[t]he approach of afederd
statute must tread upon a declared policy goal of the state scheme”) and that the appellants have
not identified “any law, regulation, or decision in Texas or Floridarequiring . . . [or] condoning
the credit-scoring practice at issue here”).
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Wiile | would agree that it is too broad to argue that
virtually any federal claim wll “interfere” with the state
regul atory reginme,” a contrast between the facts in Humana and the
case at bar illustrates why the insurers here are not raising a
field preenption defense. In Humana, the Court held that R CO | aw
was not preenpted by the McCarran-Ferguson Act. In that case, R CO
clains were nmade against an alleged kick-back schene between a
health insurer and various hospitals in such a way that both the
cause of action and its renedy ran parallel to those available
under Nevada law. The RICO claimdid not require a federal fact-
finder to investigate the genesis of the insurer’s rates, but only
whet her ki ck-backs had been illegally nade. Further, Nevada
aut hori zed the policing of this kind of activity through private
citizen lawsuits in its state court.

In this case, by contrast, any post hoc declaration that
credit scoring is inpermssible wll require a federal court to
determne, in order to assess damages, what a fair and “non-
discrimnatory” rate for the plaintiffs’ policies would have been.
A nore conplete overlap with the state insurance comm ssions’
pricing decisions is inpossible to conceive. Because of the
sensitivity and conplexity of the question of unfair policy price
di scrimnation, both Texas and Fl orida have chosen not to permt
plaintiffstofileindividual |awsuits in state courts to chall enge

such decisions. Key Western Life Ins. Co. v. State Bd. of Ins., 350

S.W2d 839, 849-50 (Tex. 1961); Int’l Patrol & Detective Agency,
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Inc. v. Aetna Cas. & Sur. Co., 396 So. 2d 774, 776 (Fla. C. App.

1981), approved by 419 So. 2d 323, 324 (Fla. 1982). |Instead, both

states have enacted admnistrative corrective regines. The
plaintiffs’ disparate inpact suit will thus interfere with the
initial rate-making as well as the corrective procedures utilized
by the states.

My col | eagues take refuge in a string of appellate court
decisions that they believe have approved FHA disparate inpact
cases agai nst insurance conpanies. Unfortunately, they are w ong.
Two of their principal cases pre-date the Hunmana decision and

require direct conflict preenption, a plainly narrower test than

t hat adopted in Humana.!? See Am Family Miut. Ins. Co. 978 F. 2d at

295-96 ; Nationwide Mut. Ins. Co. v. Cisneros, 52 F.3d 1351, 1363

(6th Cr. 1995), cert. denied, 516 U. S. 1140 (1996). Additionally,

both of those cases involved only intentional discrimnation
clains, not, as here, clains of disparate inpact.
The single post-Humana appellate case in this area is

More v. Liberty Nat’l Life Ins. Co., 267 F.3d 1209 (11th GCr.

2001), cert. denied, 122 S. C. 1608 (2002). Moore, however,

involved clains under 88 1981 and 1982 of intentional racial

discrimnation in setting premuns for life insurance. This case

12 Likewise, two other cases upon which the majority rely also pre-date Humana and
require adirect conflict with a state law. See Merchs. Home Délivery Serv., Inc. v. Frank B. Hall
& Co., 50 F.3d 1486, 1491-92 (9th Cir. 1995); Mackey v. Nationwide Ins. Cos., 724 F.2d 419,
421 (4th Cir. 1984).
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concerns auto and honeowners’ insurance, not |ife insurance.
Mor eover, what | take issue with here is the clai mfounded upon t he
all egedly disparate inpact of credit history, a facially neutra
risk classification factor, wutilized within a conplex state
regul atory schene.

The circunstances under which the MCarran- Ferguson Act
was enacted by Congress further underscore the majority’s error in
hol di ng that di sparate i npact clai ns under the Fair Housing Act are
not preenpt ed. In 1944, the Suprene Court held that insurance
conpanies could be liable for antitrust violations under the
Sherman Act for activities related to the setting of prem uns.

United States v. South-Eastern Underwiters Ass’n, 322 U. S. 533

(1944). “I'n reaction to South-Eastern Underwriters, Congress

‘“noved qui ckly,’ enacting the McCarran-Ferguson Act ‘torestore the

supremacy of the States in the realm of insurance regulation

Barnett Bank of Marion County, N. A Vv. Nelson, 517 U S. 25, 40

(1996) (quoting Dep’'t of Treasury v. Fabe, 508 U S 491, 500

(1993)). In particular, one of Congress’s primary concerns in
enacting the MCarran-Ferguson Act was to exenpt |nsurance

ratenaki ng activities fromthe antitrust laws. Goup Life & Health

Ins. Co. v. Royal Drug Co., 440 U. S. 205, 221 (1979). I n other

words, at the very core of the MCarran-Ferguson Act is the
i nsul ation of state regulation regarding the fixing of insurance
rates from federal Jlaws not specifically directed towards

regul ating i nsurance.
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Whet her credit scoring is useful or advi sabl e as a device
for insurance pricing, | cannot say. Florida and Texas have both
recently passed laws allow ng credit scoring on policies witten
after January 1, 2004, with nunerous limtations. See Act approved
June 11, 2003, 78th Leg., RS., S.B. 14, 88 3.01-3.04 (to be
codified at Tex. Ins. Code Ann. art. 21.49-2U) (regqulating use of
credit scoring for purposes of rate setting and underwiting in,
inter alia, residential property insurance and personal autonobile
i nsurance); 2003 Fla. Laws ch. 407 (to be codified at Fla. Stat.
ch. 626.9741) (sane); see also Act of Feb. 25, 2003, 78th Leg.
RS, ch. 1, 8§ 3(c), 2003 Tex. Gen. Laws 1, 2 (requiring
residential property insurers to provide reports to the Texas
| nsurance Conm ssioner regarding the use of credit scoring in
underwiting and setting prem uns). QO her states’ regulatory
policies with regard to credit scoring differ, according to the
parties’ briefs. But it seens clear to ne that federal courts are
not conpetent to tread in the essential donmain reserved to state
regulators. In today’'s case, credit scoring is alleged to have a
di sparate i npact. Tonorrow, sone other facially neutral criterion,
such as the age of one’s car or the nunber of one’ s dependents, or
the city of one’'s residence, my fall wunder |I|egal attack.
Di sparate i npact clains under the Fair Housing Act are, in ny view,
squarely preenpted by the McCarran-Ferguson Act and by Hunmana. On

this aspect of the mgjority opinion, | respectfully dissent.
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