IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-50542
Summary Cal endar

ADI N TORRES GARCI A, ET AL,
Plaintiffs,

ADI N TORRES GARCI A,
Pl ai ntiff-Appellant,
ver sus
SUNBELT RENTALS, | NC., doing business as
Sunbel t Equi pnent Rentals, Inc.,
doi ng busi ness as BET Pl ant Services, Inc.,

doi ng busi ness as BPS Equi pnent Rental & Sal es,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas

Novenber 5, 2002
Bef ore H G3 NBOTHAM SM TH, and CLEMENT, G rcuit Judges.
PER CURI AM
Appel lant Adin Torres Garcia appeals the district court’s
deni al of his request for attorneys’ fees after a jury awarded him
damages on his wongful termnation and fraudul ent inducenent
cl ai ns agai nst Appellee Sunbelt Rentals, Inc. (Sunbelt). For the

reasons stated below, we AFFIRM the district court.



Garcia filed this action seeking damages for Sunbelt’s
termnation of himafter it allegedly requested that he performan
illegal act and he refused to do so.! He also sought attorneys’
fees, arguing that his at-will enploynent rel ati onship wi th Sunbelt
constituted an oral contract, and Texas | aw provides for the right
to recover attorneys’ fees if the claimis for an oral or witten
contract.? |In prosecuting his clains, Garcia relied primarily on
Sabine Pilot Service, Inc. v. Hauck, in which the Texas Suprene
Court all owed an enpl oyee to assert wongful discharge for refusal
to perform an illegal act, thereby creating a “very narrow
exception” to the general doctrine that enployees-at-will can be
di scharged at any tine for any reason.® Appellant urged that he
should be awarded attorneys’ fees because the “Sabine Pilot
exception recogni zes that an enployer effectively breaches an at-
w Il agreenment when an unlawful notive for firing is found by the
trier of fact.”

The district court rejected Garcia’s claimto attorneys’ fees,
finding that Sabine Pilot “did not indicate that the cause of
action [for wongful discharge for refusal to performan illegal

act] sounded in contract |aw, nor did the court address the issue

1 A Sunbelt representative instructed Garcia to identify
credit bal ances owed to Sunbelt custoners and then delete themfrom
Sunbelt’s records.

2 Tex. GQv. Prac. & REM Cooe ANN. 8§ 38.001(8) (Vernon 2001).

3 687 S.W2d 733, 735 (Tex. 1985).
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of attorney’'s fees under § 38.001(8).” Therefore, Garcia did not
“establish a right to sue for a contractual violation of his at-
will enploynent.”*

Qur review of Texas law indicates that the district court
reached the correct result. Mst glaringly, Sabine Pilot itself
does not explicitly provide for an award of attorneys’ fees to a
plaintiff who prevails in a wongful discharge cause of action
based on refusal to performan illegal act. To the contrary, its
only reference to damages suggests that attorneys’ fees are
specifically disallowed in such cases. In his concurrence, Justice
Kilgarlin explained,

because of the limted i ssues presented in this case, the

court does not address the matter of [the plaintiff’s]

measur e of damages. Logically, Tex. Rev. Stat. Ann. Art.

8307c (prohibition of firing an enployee for filing a

wor ker’ s conpensation claim should serve as a guide. |If

so, damages woul d include |oss of wages, both past and

t hose reasonably anticipated in the future, and enpl oyee

and retirenment benefits that would have accrued had

enpl oynent conti nued. It would also include punitive
damages. ®

4 Appellant asserted in the district court, and does now on
appeal, that Appellee waived its objection to Appellant’s
attorneys’ fees by asserting, inits state court answer, a general
denial to the allegations in the petition, instead of making a
specific denial in the formof an affirmative defense asserting
that Garcia had not net all conditions precedent to the recovery of
attorneys’ fees. The district court rejected this argunent,
explaining that since the plaintiff did not plead that any or all
of the conditions precedent to the recovery of attorneys’ fees had
been satisfied, the defendant was not required to specifically deny
any conditions in order to force the plaintiff to neet his burden
of proof. W agree.

SI1d. at 736 (Kilgarlin, J., concurring).
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By excluding attorneys’ fees, the concurrence inplies that such an
award i s not contenplated in clains for wongful discharge based on
Sabine Pilot. This conclusion is bolstered by the fact that,
subsequent to Sabine Pilot, the Texas Suprene Court affirmatively
held that attorneys’ fees are not recoverable for wongful
di scharge cl ai ns brought pursuant to Article 8307c.°®

Additionally, in general, no Texas court has held that an at-
w | enpl oynent relationship constitutes an oral contract
warranting recoupnent of fees under 8§ 38.001(8). To the contrary,
we have before noted that “Texas courts have denied attorney’s fees
to the prevailing party in wongful termnation suits brought
pursuant to Texas law.”’ For exanple, in Guerra v. Brown, a case
substantially simlar to the one at bar, the trial court had
awarded attorneys’ fees to an enployer pursuant to 8§ 38.001(8)
after it successfully defended an at-wll enployee’ s w ongful
termnation claim?® A Texas court of appeals reversed the award,
however, finding that § 38.001(8) “allows recovery of attorneys’

fees if the claiminvolves breach of contract” and the plaintiff’s

6 Holland v. Wal-Mart Stores, Inc., 1 S.W3d 91 (Tex. 1999).

" Crenshaw v. Gen. Dynam cs Corp., 940 F.2d 125, 129 (5th Cir.
1991). In Crenshaw, we denied attorneys’ fees to the enployer
after it successfully defeated the wongful termnation clains of
the plaintiff, who was an at-will|l enployee. |I|d. at 129.

8 800 S.W2d 343, 345 (Tex. App.-Corpus Christi 1990, no
wit).



cl ai m agai nst her enployer “sounded nore in tort than contract,”
thus rendering the statute inapplicable.?®

Furthernore, a review of statutes providing for wongful
di scharge clains simlar to the cause of action created in Sabine
Pilot further reinforces the district court’s determ nation. Texas
Cvil Practice and Renedi es Code § 122.001(a) provides for a cause
of action for wongful discharge if an enployee is termnated
because he or she serves as a juror.!® Section 122.002 requires
that a court award a prevailing plaintiff reasonable attorneys’
fees for prosecuting such a claim? Simlarly, Chapter 21 of the
Texas Labor Code provides for recoupnent of attorneys’ fees for
di scrimnatory practices such as retaliatory discharge.?? These
types of attorneys’ fees provisions would be unnecessary if 8§
38.001(8) covered at-will enploynent agreenents. That the Texas
Legi slature explicitly provided for attorneys’ fees awards for
t hese types of wrongful discharge clains indicates that § 38.001(8)
does not include themw thin the purview of clains arising froma
contract entitled to attorneys’ fees.

AFF| RMED.

9 | d.
10 TEx. QV. PRac. & REM CoDE AN, § 122.001(a) (Vernon 2001).
1 |d. § 122.002.
12 Tex. LABOR CoDE ANN. § 21.259 (Vernon 2001).
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