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Pl aintiff-Appellant-Cross-Appellee United States of Anerica
(“governnment”) appeals fromthe district court’s decision not to
cl assi fy Defendant-Appel | ee- Cross-Appel l ant Kenneth D. Golding’ s
prior conviction for the unlawful possession of a machine gun as a
conviction for a “crime of violence” under 8§ 4B1.2(a) of the United
States Sentencing Quidelines (“CGuidelines”). As we determ ne that
the unl awful possession of a machine gun is a “crine of violence”
under 8 4Bl1.2(a) of the Cuidelines, we vacate the sentence i nposed
by the district court and remand for resentencing.

l.
FACTS AND PROCEEDI NGS



Golding was indicted on one count of being a felon in
possession of one or nore firearns, viz., a Rem ngton 20-gauge
shot gun and a Browni ng 20-gauge shotgun. The firearns indictnent
followed Golding’s arrest by local police for driving while
intoxicated (“DW”), at which tinme the tw shotguns were di scovered
in the cab of his pick-up truck. Gol ding pleaded guilty to the
firearnms charge without the benefit of a plea agreenent with the
gover nnment .

The probation officer submtted a presentence report (“PSR’)
reflecting that Gol di ng had been convicted in 1992 for the unl awf ul
possession of a machine gun, in violation of 18 U . S.C. 8§ 922(0).
The PSR i ncl uded a recomendati on that this prior of fense be deened
a “crime of violence,” as defined under 8§ 4Bl.2(a) of the
Cui del i nes. Accordingly, the PSR recomended that Golding be
assessed a base offense level of 20.!?

Gol ding asserted two objections to the PSR First, he took
issue with the classification of his prior offense as a “crine of
vi ol ence.” Second, he conplained of the district court’s refusal
to apply the “sporting exception” under 8§ 2K2.1(B)(2), contending
that the two shotguns he possessed at the tine of his DW arrest
were used solely for bird hunting. (Golding’ s arrest occurred on
t he eveni ng of the opening day of Texas’s nourni ng dove season.)

I n considering Golding s objections, the district court noted

1 See U. S. SENTENCING GUI DELINES MANUAL § 2K2. 1(a) (4) (A (2002).
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that the jurisprudence on classifying the unl awful possession of a
machi ne gun as a “crine of violence” under the Guidelines is not
wel | developed. Gven its perceived uncertainty in the case |aw
and its position that any doubt should be resolved in Golding s
favor, the district court granted Golding’s objectionto the PSR s
classification of his prior conviction for the unlawful possession
of a machine gun as a conviction for a “crinme of violence.” In
contrast, the court denied CGolding' s objection concerning the
“sporting exception.” In consequence of these rulings, the court
re-eval uated Gol ding s base offense level to be 14, and sentenced
himto five-nmonths' inprisonnent, to be followed by five-nonths’
home detention as a condition of a three-year term of supervised
rel ease. The government tinely filed a notice of appeal.?

1.
ANALYSI S

A. St andard of Revi ew.

W review de novo a district court’s application of the

2 ol ding has al so appeal ed, contesting the district court’s
refusal to apply the Guidelines’s “sporting exception,” which would
have lowered his base offense level from 14 to 6. See U. S.
SENTENCI NG GUI DELI NES MaNUAL § 2K2. 1(b) (2). The “sporting exception” is
applicable only if a defendant’s base offense level is 14 or |ess.
Id. As we conclude that unl awful possession of a machine gun is a

“crime of violence,” his base offense level is 20, see US.
SENTENCING QGUIDELINES MaNUAL 8  2K2.1(a)(4) (A, precluding the
applicability of the “sporting exception.” (Golding’ s appeal is

therefore dism ssed as noot, pretermtting our consideration of the
district court’s ruling on the “sporting exception.”
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Cui del i nes. ®

B. Unl awf ul Possession of a Machine Gun is a “Crine of Viol ence”
under § 4Bl.2(a) of the Guidelines.

A def endant who i s convicted of being a felon in possessi on of
a firearm should receive a base offense level of 20 “if [he]
commtted any part of the instant offense subsequent to sustaining
one felony conviction of either a crinme of violence or a controll ed
subst ance offense.”* W have previously determned that, in
sentenci ng a def endant under this provision, a district court nust
use the definition of “crime of violence” provided in the
Quidelines and inits application notes.® Accordingly, a “crine of
vi ol ence” is defined for purposes of this case as:

[Alny offense under federal or state law, punishable by
i nprisonnment for a term exceeding one year, that —

(1) has as an elenent the use, attenpted use, or threatened
use of physical force against the person of another, or

(2) is burglary of a dwelling, arson, or extortion, involves
use of expl osives, or otherw se i nvol ves conduct that presents
a serious potential risk of physical injury to another.®

The application note states:

Crime of violence includes nmurder, manslaughter, ki dnapping,
aggravated assault, forcible sex offenses, robbery, arson
extortion, extortionate extension of credit, and burglary of

3 United States v. Fitzhugh, 984 F.2d 143, 146 (5th Cir.
1993) .

4 U.S. SENTENCI NG GUIDELINES MANUAL § 2K2.1(a) (4) (A).

SUnited States v. Charles, 301 F.3d 309, 312 (5th Cr. 2002)
(en banc).

6 U S. SENTENCI NG GuUI DELINES MANUAL § 4Bl. 2(a) (enphasis added).
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a dwelling. Oher offenses are included as crines of viol ence
if (A that offense has as an el enent the use, attenpted use,
or threatened use of physical force against the person of
another, or (B) the conduct set forth (i.e., expressly
charged) in the count of which the defendant was convicted
i nvol ved use of expl osives (including any expl osive nmateri al
or destructive device) or, by its nature, presented a serious
potential risk of physical injury to another.’

We hold that an offense of unlawfully possessing a machine gun in
violation of 18 U.S.C. § 922(0) is a “crinme of violence” because it
constitutes conduct that presents a serious risk of physical injury
t o anot her. This risk is presented by the inherently dangerous
nature of mnmachine guns; a determnation that is evidenced by
Congress’ s decision to regul ate the possession and transfer of this
specific type of firearm

Gol ding argues to the contrary, attenpting to distinguish the
unl awf ul possession of a machine gun from other firearm offenses
that have been adjudicated “crines of violence” wunder the
Cui del i nes. First, Golding contends that “possession” is not
“conduct.” This contention is foreclosed by our recent decisionin

United States v. Serna,® in which we recogni zed that “‘ possession,’

t hough often passive, constitutes ‘conduct.’”?®
Second, Golding urges us to consider the unlawful possession

of a machine gun as a less serious crinme than the unlawf ul

" U S. SENTENCING GUIDELINES MANUAL 8 4Bl1.2, cnt. n.1 (internal
quotation marks omtted) (enphasis added).

8 309 F.3d 859 (5th G r. 2002).
°1d. at 863.



possession of the other firearns the possession and transfer of
which are regulated or prohibited under federal gun-control
statutes. Specifically, he notes that 8 922(0), which applies only
to machi ne guns, contains a “grandfather clause” that permts a
private citizen to possess and transfer a duly regi stered nachine
gun that was “lawfully possessed” prior to 1986.1° Golding is
correct that this is unique within federal gun-control |egislation,
as there are no simlar grandfather clauses for the possession or
transfer of other types of firearnms. Golding thus concludes that
it would be “absurd” for us to construe the unl awful possession of
a machine gun as a “violent crine,” because —unlike pi pe bonbs,
sawed- of f shot guns, grenades and other simlarly regulated firearns
——a machi ne gun can be | awfully possessed.

Golding also attenpts to buttress his inference from the
statute’s text by noting that in two i nstances courts have decli ned
to classify the unl awful possession of a machi ne gun as a “crine of
viol ence.”! These cases are plainly inapposite: First, they do not
pertain to the sentencing of a defendant under the Gui delines, and,
second, they do not address circunstances in which a defendant’s
current indictnent is predicated on a prior offense of unlawfully
possessing a nmachine gun. Rat her, these courts were sinply

resol vi ng di sput es concer ni ng t he Bur eau of Prisons’s

1018 U.S.C. § 922(0)(B)

11 See Royce v. Hahn, 151 F.3d 116 (3d G r. 1998); Bourke V.
Hawk, 121 F. Supp. 2d 9 (D.C.C. 2000).

6



interpretation of particul ar post-conviction penal statutes.

I n assessing Golding’ s construction of both § 922(0) and the
Qui delines, we encounter two difficulties. First, there is no
| egi slative history for 8 922(0) to explain Congress’s purpose in
i ncluding the grandfather clause.!® Second, there is no case | aw
addressing the i ssue whether the unlawful possession of a nachine
gun is a “crinme of violence” for purposes of determning a base
of fense |evel under § 4Bl1l.2(a) of the GCuidelines. This | acuna
contrasts starkly with the jurisprudentially ubiquitous sawed- of f
shot gun, the unlawful possession of which has been adjudi cated by
nunmerous courts as constituting a “crine of violence.”® Yet, we
have | ocat ed no published court deci sions addressing the particular
issue raised in this case: Wether a prior conviction for the
unl awf ul possession of a machine gun constitutes a conviction for
a “crinme of violence,” as this termis defined by § 4B1. 2(a) of the

Cui del i nes. 14

12 See David T. Hardy, The Firearns Omers’ Protection Act: A
Hi storical and Legal Perspective, 17 Cums. L. Rev. 585, 625 (1987).

13 See United States v. Best, 250 F.3d 1084 (7th G r. 2001);
United States v. Johnson, 246 F.3d 330 (4th Cr. 2001); United
States v. Brazeau, 237 F.3d 842 (7th Cr. 2001); United States v.
Allegree, 175 F. 3d 648 (8th Gr. 1999); United States v. Anparo, 68
F.3d 1222 (9th Gr. 1995); United States v. Dunn, 946 F. 2d 615 (9th
Cr. 1991).

4 The Tenth Circuit has held in an unpublished opinion that
a conviction for the illegal possession of a machine gun is a
“crime of violence” under the sanme Bureau of Prisons statute
adj udi cated i n Bourke v. Hawk, 121 F. Supp. 2d at 12-14, which cane
to the opposite conclusion and is relied on by Golding. See
Sutherland v. Fl enm nq, 229 F.3d 1164 (10th Cr. 2000)




We do not suggest, however, that Golding s interpretation of
the Quidelines and 8 922(o) should prevail by default. The
anal ytical framework enployed by courts to conclude that the
unl awf ul possessi on of a sawed-off shotgunis a “crine of violence”

is also relevant for assessing whether the unlawful possession of

any firearmregulated by a federal statute —particularly those
regul ated by the National Firearns Act®® (“NFA’) —is a “crine of

vi ol ence” under § 4B1.2(a) of the Guidelines.
In determning the elenents required for a conviction under
NFA, 16 for exanple, the Suprene Court has expl ai ned that

despite their potential for harm guns generally can be owned
in perfect innocence. O course, we mght surely classify

certain categories of guns — no doubt including the
machi nequns, sawed-off shotguns, and artillery pieces that
Congress has subjected to requlation —as itens the ownership

of which would have the sane quasi-suspect character we
attributed to owni ng hand grenades in Freed.?

The analytical trigger for determning whether the unlawf ul
possession of a machine gun is a “crinme of violence” under the

Guidelines is not whether the statute regulating this particular

(unpubl i shed).

1 Golding was indicted under 18 U S.C. 8§ 922(0) of the
Firearns Owmers Protection Act, which incorporates by reference, in
18 U.S.C. § 921(a)(23), the NFA's definition of a machi ne gun. See

generally 26 US. C. 8 5845 (listing and defining types of
“firearns,” including machine guns, rifles, shot guns, and

“destructive devices,” such as mssiles, grenades, poison gas,
rockets or “simlar devices”).

16 See 26 U.S.C. § 5861(d) (2002).

7 United States v. Staples, 511 U S. 600, 611-12 (1994)
(enphasis added). See United States v. Freed, 401 U. S. 601 (1971).
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type of firearm contains a grandfather clause but does not for
simlarly regulated firearns, as ol ding contends. Rat her, the
gquestion is whether a machine gun is sinply one of a general class
of “firearns” that Congress has subjected to regulation or
prohi bition as such. 18

Al l weapons that Congress has regul ated or prohibited under
federal law as “firearnms” —includi ng the machi ne guns, sawed- of f
shotguns, and artillery pieces nentioned by the Staples Court —
are “quasi-suspect.”?®® As recognized by the Freed Court and
affirmed by the Staples Court, such firearns are “hi ghly dangerous
of fensi ve weapons” that are regulated “in the interest of public
safety.”?0 Accordingly, the unlawful possession of any such
“firearm” including a machine gun, is a “crinme of violence” under
t he Cuidelines.?!

This conclusion is consistent with our past decisions that

have predi cated our assessnent of a firearm s i nherently dangerous

18 See generally 18 U S.C. § 921; 26 U.S.C. § 5845.

19 See United States v. Farrell, 69 F.3d 891, 894 (8th Cir.
1995) (noting that “machi neguns are quasi-suspect” and thus “one
cannot possess them with innocence and claim ignorance of the
law’) .

20 Freed, 401 U S. at 6009.

2L Cf. United States v. Dwer, 245 F.3d 1168 (10th G r. 2001)
(hol ding that the unlawful possession of a firearmis a “crine of
vi ol ence” for sentence-enhancenent purposes); United States v.
Huf f hi nes, 967 F.2d 314 (9th Cr. 1992) (holding that the unlawful
possession of a silencer attached to loaded gun is a “crinme of
vi ol ence”).




nature on whether it is specifically regulated as a “firearnmi in

the relevant federal gun-control statutes. In United States v.

Jenni ngs, #? for instance, we noted our agreenent with the First
Circuit that thereis a “difference between possession of a generic
‘“firearm and possession of one of the specialized weapons si ngl ed-
out for particularized treatnent” in the NFA 2 W al so noted t hat,
in 1968, Congress expanded the definition of “firearnf in response
toits

specific declaration and finding that destructive devices

(such as bazookas, nortars, antitank guns, bonbs, m ssiles,

etc.), nmachine guns, short-barreled shotguns, and short-

barreled rifles are primarily weapons of war and have no
appropriate sporting use or use for personal protection.?

“[T]he primary reason that wunregistered possession of these
particular weapons is a crine is the virtual inevitability that
such possession will result in violence.”? Al though in Jennings
we were only addressing the question whether the unlawful
possession of a sawed-off shotgun was a “crinme of violence” —
which we answered with a definitive yes — our analysis there
clearly enconpasses and justifies our determning in the instant

case that the unlawful possession of a machine gun is |ikew se a

22 195 F.3d 795 (5th Gr. 1999).

2 1d. at 799 n.1 (quoting United States v. Fortes, 133 F. 3d
157, 162-64 (1st Cir. 1998), nodified, 141 F.3d 1 (1st G r. 1998)).

24 1d. at 799 n.4 (quoting S. Rep. No. 90-1501, at 28 (1968))
(enphasi s added).

% 1d. at 799.
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“crime of violence.”

In United States v. Rivas-Pal aci0s,? we again reiterated our

commtnent to this analytical franework, i.e., that the illega
possession of any “firearni listed in the federal gun-contro
statutes is a “crinme of violence.” There we stated that:

W are persuaded that the wunlawful possession of any
unreqgi stered firearm a sawed-off shotgun in this case,
“invol ves a substantial risk that physical force against the
person or property of another” will occur.?’

Gol di ng nevertheless attenpts to make nuch of the fact that these
deci sions applied the “crine of violence” definitionin 18 U S. C
8 16(b), which we subsequently di savowed in Charles in favor of the
“crime of violence” definition in the Qudelines.?® Golding s
argunent, though, m sses the point. The rel evant analysis here
turns on the statutory basis for categorizing the unlawf ul

possession of a firearmas a “crinme of violence” under 8§ 4Bl.2(a)

of the Guidelines. Al t hough we may have recently revised our

position on whether the nere possession of a sawed-off shotgun is

a “crime of violence” under § 16(b),? this in no way affects the

26 244 F.3d 396 (5th Cr. 2001).
21 1d. at 398 (enphasis added).
26 301 F.3d 309, 312 (5th Gir. 2002) (en banc).

2 United States v. Diaz-Diaz, No. 02-20392, 2003 W. 1785764,
at *3 (5th CGr. Apr. 3, 2003) (noting that our previous holding in
“Ri vas- Pal aci os does not preclude our [now] hol di ng that possession
of a short-barrel firearmis not a § 16(b) ‘crinme of violence ”).
Qur decisionin D az-Diaz is predicated on our earlier rejection of
Ri vas-Pal acios in United States v. Hernandez- Neave, 291 F.3d 296
(5th Gr. 2001), for failing to follow the framework for assessing
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categori zation of possession of a machine gun as a “crine of
vi ol ence” under § 4B1.2(a) of the Guidelines, which requires only
a “serious potential risk of physical injury.”3® This definition
is clearly net by the “quasi-suspect” nature of those firearns that
Congress has chosen to regulate or prohibit, including machine
guns.

This per se treatnent is equally clear froman exam nation of

our post-Charles decision in United States v. Serna, in which we

determ ned that the unlawful possession of a sawed-off shotgun is
a “crime of violence” wunder 8§ 4Bl.2(a) of the Guidelines.3

Al t hough Serna’s holdingislimted to the particular circunstances

of the defendant’s prior conviction —the unlawful possession of
a sawed-off shotgun —the inplication of our Serna decision is
much broader. 1In Serna, we re-affirnmed the reasoning of Jennings

t hat possession of any “unregistered firearni is per se a crine of
vi ol ence because such weapons inevitably result in “violence."”?3?
We al so took a neasure of confort fromthe |legislative history of
t he NFA, which expressly states that “there is no reason why anyone

except a law officer should have a machine gun or a sawed-off

a “crinme of violence” under 8 16(b) as set forth by United States
v. Chapa-Garza, 243 F.3d 921 (5th GCr. 2001), which was decided
only eight days before Ri vas-Pal azi os.

30 U. S. SENTENCI NG GUI DELI NES MANUAL § 4B1. 2(a).

31 Serna, 309 F.3d at 864.

32 1d. at 863 (quoting Jennings, 195 F.3d at 799).
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shotgun.”3 W are satisfied that nmachi ne guns are deserving of the
sane classification as sawed-off shotguns in the jurisprudence on
t he possession of firearns as “crinmes of violence” under § 4Bl. 2(a)
of the Quidelines.

It would be anomal ous, therefore, for us to treat the ill egal
possession of particular types of federally prohibited “firearns”
(e.g., sawed-of f shotguns and pi pe bonbs) as “crines of viol ence,”
but not treat possession of another particular type of federally
proscribed “firearni (e.g., machine guns) as a “crinme of viol ence,”
even though all types are simlarly regulated or prohibited under
the federal gun-control statutes. To do so would, in effect,

violate the canon of noscitur a sociis, which directs us to

interpret atermin a statute “by reference to the words associ at ed
with themin the statute.”?

Congress first identified a class of firearns that are
i nherently dangerous and then required that all such weapons be
regi stered. The fact that Congress has totally banned ownershi p by
private citizens of sone, but not all, types of firearms within
this class is a distinction without a difference. As we have
al ready determ ned, wunder 8 4Bl.2(a) of the Cuidelines, that
unl awf ul possession of many of the types of firearns in this class

is a “crime of violence” sinply by dint of being in the class —

3% 1d. (quoting HW Rep. No. 1780, at 1 (1934)).
3 73 AM JWR 2d Statutes § 134 (2002).
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and as we have never recognized an exception for any particular
“menber” of the class — it stands to reason that unlawful
possession of any firearmthat is included in this class is also a
“crinme of violence.”®® This is what is signified by the phrase
continually repeated t hroughout the rel evant jurisprudence that the
unl awf ul possession of “any unregistered firearnf (of which a
machi ne gun is one) is a “crine of violence.”

L1l
CONCLUSI ON

For purposes of § 4Bl.2(a) of the @uidelines, unlaw ul
possessi on of a machine gun is not materially distinguishable from
unl awf ul possession of any or all other “firearns” identified in
the NFA, or in other relevant gun-control statutes for that matter.
Accordi ngly, the sentence i nposed by the district court is vacated,
and the case is remanded for resentencing, with Golding’ s prior
conviction for wunlawful possession of a machine gun to be

classified under the Guidelines as a “crine of violence,” producing
a base offense level of 20. And, as the “sporting exception” is
i napplicable unless the base offense level is 14 or |ess, that
exception could play no part in the resentencing cal culus, even if

it were otherw se applicable.

SENTENCE VACATED; CASE REMANDED for resentencing.

3% Cf. Gegory v. Ashcroft, 501 U S. 452, 465 (1991) (noting
that under the statutory canon of noscitur a sociis, “a word is
known by the conpany it keeps”).
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