IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-50236

FLOYD CALVI N ROBERTS
Peti ti oner- Appel | ant,
ver sus

JANI E COCKRELL, DI RECTOR, TEXAS DEPARTMENT OF CRIM NAL JUSTI CE
I NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Western District of Texas

January 24, 2003
Before JOLLY, H G NBOTHAM and MAG LL," G rcuit Judges.
H G3 NBOTHAM Circuit Judge:

Fl oyd Cal vin Roberts, a Texas i nmate convicted of delivery of
marijuana to a mnor, appeals the district court’s order di sm ssing
his application for habeas corpus relief. W affirm

| .
Roberts was convicted and sentenced in Texas state court for

delivery of marijuana to a m nor. The Texas court of appeals

Senior Circuit Judge of the Eighth Circuit, sitting by designation



affirmed his conviction on Decenber 23, 1999,! and overruled his
nmotion for rehearing on February 10, 2000. Roberts did not file a
petition for discretionary review. The court of appeals issuedits
mandate on April 7, 2000. Roberts filed his state habeas
application on March 1, 2001, which was denied on Septenber 12,
2001.

Roberts filed this 28 U . S.C. 8§ 2254 application on Cctober 12,
2001. 2 The respondent filed a notion to dismss Roberts’
application as tine-barred pursuant to 28 U S.C 8§ 2244(d)(1)
Respondent argued that the judgnent becane final by the concl usion
of direct review or the expiration of the time for seeking such
review on March 13, 2000, thirty days after Roberts’ notion for
rehearing was deni ed, which constituted the date on which Roberts
could not seek further direct review?3 Respondent noted that
Roberts’ state applicationtolledthelimtations period fromMarch
1, 2001, to Septenber 12, 2001, and thus the one-year period
expi red on Septenber 24, 2001. Roberts’ § 2254 application, filed

on COctober 12, 2001, was therefore tine-barred. Respondent also

! Roberts v. State, 9 S.W3d 460 (Tex. App.-Austin 1999, no pet.).

2 A prisoner’s habeas application is considered “filed” when delivered to
the prison authorities for mailing to the district court. See Spotville v. Cain,
149 F. 3d 374, 378 (5th Gr. 1998). The earliest possible date that Roberts could
have filed his application is the day he signed it, Cctober 12, 2001

8 Texas Rule of Appellate Procedure 68.2 provides that a petition for
di scretionary review nust be filed within 30 days after the day the court of
appeal s’ judgnment was rendered or the day the last tinmely notion for rehearing
was overruled by the court of appeals.



noted that Roberts had not asserted any grounds for equitable
tolling. Roberts did not file a reply.

The magi strate judge recommended that respondent’s notion to
dism ss be denied. The nmagistrate judge held that based on the
Texas Court of Criminal Appeal’s decision in Ex Parte Johnson,* the
conviction was not final until the Texas court of appeals issued
its mandate. The magistrate judge found that the mandate in
Roberts’ case had not issued until April 12, 2000, making his 8§
2254 application filed on Cctober 12, 2001, tinely.

The respondent objected, arguing that the decision in Johnson
was a matter of state |law and was not controlling in determ ning
whet her Roberts’ conviction was final for purposes of the federal
statute of limtations in 28 U S . C 8§ 2244(d)(1)(A).

The district court dism ssed Roberts’ § 2254 application as
time-barred. The district court agreed wth the respondent, noting
that although the magi strate judge’ s conclusion was not wthout
support, the better view was that if the prisoner did not seek a

petition for discretionary review, the “or the expiration of the
time for seeking such review' phrase of § 2244(d)(1)(A) applied and
the limtations period began to run at the conclusion of the tinme

during which the prisoner coul d have sought further direct review?

412 SSW3d 472 (Tex. Crim App. 2000) (holding that a direct appeal is
final when the mandate fromthe court of appeals issues).

5 28 U.S.C. § 2244(d)(1)(A) (2000).
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Roberts filed a notice of appeal and an application for a
certificate of appealability (COA), arguing for the first tinme that
the district court had failed to consider the thirteen tines that
Roberts had been hospitalized during the one-year period, which
shoul d have equitably tolled the limtations period. He contended
that because the district court dismssed his application wth
prejudi ce, he was unable to show the court the basis for his
contention and to proffer docunentation of his hospitalizations.
The district court granted a COA on the issue whether Roberts’
application was tine-barred.

1.

28 U. S.C. 8§ 2244(d)(1) provides that the one-year limtation
period shall run fromthe | atest of several start dates, including
“the date on which the judgnent becane final by the conclusion of
direct review or the expiration of the time for seeking such
review.”® Roberts argues that the district court erred in holding
that his federal habeas petition was not filed within AEDPA s
one-year limtations period. W review de novo the denial of a

f ederal habeas petition on procedural grounds.’” The AEDPA statute

& 1d.

” Lookingbill v. Cockrell, 293 F.3d 256, 260 (5th G r. 2002) (citing
Emer son v. Johnson, 243 F.3d 931, 932 (5th G r. 2001); Johnson v. Cain, 215 F. 3d
489, 494 (5th Cr. 2000)).



of limtations applies to all habeas petitions filed after the
Act's effective date, April 24, 1996.8

W begin by noting that when interpreting the statutory
| anguage of 28 U. S.C. 8§ 2244(d)(1)(A), we are not bound by the
state law s definition of finality. As we stated when determ ni ng
whet her a state habeas petition was “pending” for purposes of 28
US C 8§ 2244(d)(2), “although we are sensitive to state | aw when
determ ning whether a notion is still ‘pending,’ federal lawstill
determnes the tine limts under AEDPA. "° |n Caspari v. Bohlen,?°
the Suprenme Court analyzed the finality of a state conviction for
pur poses of determining retroactivity under Teague v. Lane.!' The
Court held that convictions becone final “when the availability of
direct appeal to the state courts has been exhausted and the tine
for filing a petition for a wit of certiorari has elapsed or a
tinmely filed petition has been finally denied.”! In Flanagan v.
Johnson, we held that, based in part on Caspari, a state prisoner’s

convi ction becones final for purposes of 8 2244 ninety days after

8 Kiser v. Johnson, 163 F.3d 326, 327 (5th Cr. 1999).

® Lookingbill, 293 F.3d at 262 (citing Artuz v. Bennett, 531 U.S. 4, 8-9
(2000) (giving | anguage of § 2242(d)(2) priority over state | aw when determi ning
whet her nmotionis "properly filed" in state courts)); Enerson, 243 F. 3d at 934-35
(focusing on whether notion was practically pending rather than permtted by
Texas | aw); Flanagan v. Johnson, 154 F.3d 196, 200-01 (5th G r. 1998) (applying
Fed. R Cv. P. 6's tinetables, rather than state law, to 28 U.S.C 8
2244(d) (2))) .

10 510 U.S. 383 (1994).
11489 U.S. 288 (1989).

12 Caspari, 510 U S. at 390.



the judgnent is entered, when the tine to file a petition for wit
of certiorari with the Supreme Court has expired.

Here, Roberts did not file a petition for discretionary review
within the thirty days allowed follow ng the state appeals court
overruling his notion for a rehearing. Therefore Roberts was
unable to pursue further direct review '* Roberts argues that
rather than extending the reasoning of Flanagan to find that his
conviction was final at the end of the thirty-day period, we should
instead rely on state law, which holds that a conviction is not
final until the appeals court issues its nmandate.?®®

The assertion that we should |look to state law to determ ne
when a state conviction is final is not wthout support. As noted
above, we look to state law for a determnation of how long a
prisoner has to file a direct appeal. |In addition, at |east one
circuit has | ooked to state lawin determning that a convictionis
final when the mandate issues.'® This is in contrast to the Ninth

Circuit, which recently held that it would not apply a state |aw

3 Fl anagan, 154 F.3d at 197 (citing Caspari, 510 U S. at 389).

14 By failing to file a petition for discretionary review, Roberts
apparently waived his right to seek a wit of certiorari fromthe Suprene Court.
See Sup. C&t. R 10(b), 6 & 13 (requiring filing within 90 days of a state court
of last resort entering judgenment, with review of the decision by a state court
of last resort).

15 See Ex Parte Johnson, 12 S.W3d 472 (Tex. CGrim App. 2000) (holding that
a direct appeal is final when the nmandate fromthe court of appeals issues).

16 See Tinker v. Moore, 255 F.3d 1331, 1333 (11th G r. 2001) (hol ding that

under Florida law the issuance of the mandate on direct appeal makes a crim nal
judgnent final, and that that date will be used for purposes of 8§ 2244(d)(1)(A)).
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that views issuance of the nmandate as establishing finality to
determ ne when a state conviction becones final.! This split is
found within the district courts of our circuit as well.® Finally,
in an unpublished opinion, we stated that it was not plain error
for a district court to hold that for purposes of 8§ 2244(d)(1)(A
the date the state appellate court issues its nandate is not
controlling. However, that opinion did not expressly reject the
application of state | aw either.?®

We find no reason to look to state law to determ ne when a
stat e convi ction becones final for the purposes of § 2244(d) (1) (A).
The | anguage of 8§ 2244(d)(1)(A) provides that a decision becones
final “by the conclusion of direct review or the expiration of the
time for seeking such review.”2° W previously held that direct
review includes a petition for wit of certiorari to the Suprene
Court.?! Therefore, the “conclusion of direct review is when the

Suprene Court either rejects the petition for certiorari or rules

17 See Wxomv. Washi ngton, 264 F.3d 894, 897-98 (9th Gir. 2001) (rejecting
for purposes of § 2244(d)(1)(A) the use of a Washington state |aw which views
i ssuance of the nmandate as naking a conviction final).

8 See, e.g., Royale v. Cockrell, No. 3:01-CV-1063-X, 2001 W. 1148946, at
*3 (N.D. Tex. Sept. 18, 2001) (stating that “finality of ajudgnment is determ ned
pursuant to state |law’ which holds that a judgnment does not becone final until
the mandate has issued). But see Mott v. Johnson, No. 3:01-CV-0171-R, 2001 W
671476, at *2 (N.D. Tex. June 12, 2001) (stating that petitioner’s conviction
becane final thirty days after the court of appeals rendered judgnment).

19 See Vanduren v. Cockrell, No. 00-20899 (5th Cir. Jan. 11, 2001).

20§ 2244(d) (1) (A).

21 See G esberg v. Cockrell, 288 F.3d 268, 270 (5th G r. 2002).
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on its nerits. If the conviction does not becone final by the
conclusion of direct review, it becones final by “the expiration of
the tine for seeking such review ”22 W previously held that this
includes the ninety days allowed for a petition to the Suprene
Court followng the entry of judgnent by the state court of |ast
resort. I f the defendant stops the appeal process before that
point, the conviction becones final when the tine for seeking
further direct reviewin the state court expires. This holding is
consistent with our previous decision in Flanagan, where finality
was established by the expiration of the ninety-day period to seek
further review with the Suprene Court, rather than the date the
convi ction becane final for purposes of state | aw. 23

Here, the one-year limtations period began to run on Mrch
11, 2001, when the thirty-day period for filing a petition for
di scretionary review in state court ended.? Because the decision
becane final when the time for seeking further direct review
expired, the issuance of the mandate by the state court of appeals
is of no consequence for the purposes of § 2244(d)(1)(A). Al though
the one-year limtations period was tolled while Roberts’ state

habeas petition was pending, his one-year period expired on

2.8 2244(d) (1) (A).

28 This holding also has the advantage of ensuring proper notice of the
defendant. The state appeals court notifies the defendant when its judgnent is
entered, but it sends the mandate to the trial court, not the defendant.

24 See Tex. R App. P. 68.2(a).



Sept enber 24, 2001 and therefore his § 2254 application
filed on Cctober 12, 2001 is time-barred.
L1,

Roberts argues that he is entitled to equitable tolling
because he was hospitalized thirteen tinmes during the one-year
period. He contends that he was not permtted to argue the issue
of equitable tolling in the district court. “AEDPA's limtations
period is subject to equitable tolling and is not a jurisdictional
bar. Therefore, a court may toll the limtations period in ‘rare
and exceptional circunstances.’"?

Roberts’ equitable tolling argunment was raised for the first
time in his COA application to the district court. W generally
will not consider a claim raised for the first time in a COA
application.? However, even if we were to consider Roberts’ claim
for equitable tolling, it would fail on the nerits.

To begin with, Roberts was not denied the opportunity to argue
equitable tolling in the district court. In the respondent’s
nmotion to dism ss before the district court, respondent pointed out
that Roberts had not alleged a basis for equitable tolling.
Roberts coul d and shoul d have rai sed his equitable tolling argunent

by filing a reply.

25 Lookingbill, 293 F.3d at 263-64 (enphasis in original) (quoting Davis
v. Johnson, 158 F.3d 806, 811 (5th G r. 1998)).

%6 See Lackey v. Johnson, 116 F.3d 149, 152 (5th Cr. 1997).
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As the appellee correctly notes, Roberts has not supplied the
necessary details concerning his hospitalizations, such as when and
for howlong and at what stage of the proceedi ngs they occurred, so
as to allow a determ nati on of whether they could have interfered
with his ability to file his § 2254 application in a tinely manner.
Roberts did not provide these details to the district court in his
COA application, nor did he attenpt to file a Rule 59(e) notion for
reconsideration. Therefore we find that Roberts has established no
reason to support equitable tolling of the one-year limtation.

| V.

For the reasons stated above, we AFFIRM the decision of the

district court finding that Roberts’ application for habeas relief

is time-barred.
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